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Background 

The traditional model for 
rulemaking is that of agency 
experts deciding the best way to 
regulate, offering the public an 
opportunity to comment on the agency s 
proposed rule or to objea to its adoption, 
and then issuing binding rules telling 
regulated entities what to do. Even if the 
agency experts choose wisely, the traditional 
model has very litde buy-in from outside the 
agency, which undermines the rules 
effeaiveness. This traditional process 
encourages adversarial, uncooperative 
behavior on the part of private industry or 
others who might be affected by an agency's 
decisions, which frequendy leads to 
protracted litigation. Agencies routinely find 
themselves under anack from various private 
parties who are unhappy with the rule. This 
has been particularly true in controversial 
areas such as environmental regulation or 
the health and safety of workers. 

The traditional process rarely leads to 
cooperative efforts to resolve problems. On 
the contrary, a barrage of written critical 
comments followed by litigation in the 
federal courts is frequendy inevitable, 
accompanied by long delays and excessive 
costs. These costs include the direct costs of 
pursuing or defending the court case and the 
cost to industry and society of long periods 



of uncertainty about the final outcome. The 
expeaation of litigation usually sharpens the 
divisions between parties diu-ing the 
rulemaking process and may eliminate any 
willingness to recognize others' legitimate 
views. The panics have litde incentive to 
focus on finding construaive, creative 
solutions that address differing legitimate 
needs. ^ 



Need for Change 

A small number of federal agencies have 
successfiilly pioneered a consensus-based 
approach to drafting regulations — 
negotiated rulemaking (sometimes called 
regulatory negotiation or "reg neg"). Reg neg 
brings together representatives of the agency 
and the various affeaed interests in a 
cooperative effon to develop regulations that 
not only meet statutory requirements, but 
also are accepted by the people who 
ultimately will have to live with the 
regulations.^ 

Since 1982, approximately 35 federal 
agency negotiatal rulemakings have taken 
place or are currendy under way. Almost half 
have been at the Environmental Protection 
Agency (EPA), which is the only federal 
agency with a small office assigned specifically 
to assist other parts of the agency in doing r^ 
negs. Other users include the Departments of 



Accompanying Report of the National Performance Review - September 1993 

2 



29 



RECOMMENDAnONS AND AcnONS 



Agriculture (Animal and Plant Health 
Inspection Service), Education (required in 
certain programs by statute), Labor 
(Occupational Safety and Health 
Administration), and Transportation (Office 
of the Secretary, Federal Aviation 
Administration, Federal Highw^ay 
Administration, National Highv^ay Traffic 
Safety Administration, Coast Guard), Farm 
Credit Administration, Federal 
Communications Commission, and Nuclear 
Regulatory Commission.^ The Negotiated 
Rulemaking Act of 1990 establishes a 
statutory fiamework for agency use of r^ neg."* 

How Does Reg Neg Work? First, an 
agency v^ould normally ask one or more 
"conveners" — either outside contraaors or 
government employees w^ho are not 
otherwise involved in the proceeding — to 
determine whether the rule is appropriate 
for reg neg. (As discussed below, reg neg is 
not appropriate for all rules.) If the convener 
recommends reg neg and if the agency head 
determines that use of reg neg is in the 
public interest, a reg neg committee would 
be chartered under the procedures of the 
Federal Advisory Committee Aa.^ 

A reg neg committee must be composed 
of representatives of all affected interests. 
The agency and the convener must make 
reasonable efforts to ensure that all relevant 
interest groups and others affected by the 
rule are aware of the proceeding. The agency 
must also publish a notice explaining the 
proposed reg neg and offering the 
opportunity to apply for participation by 
interests not already adequately represented.^ 

Meetings of the negotiating committee 
are conducted by a mediator or facilitator 
(often the convener), who may be a 
government employee or an individual from 
the private sector. The agency should 
participate fully in the negotiations, making 
sure that at all times the participants are 
aware of what action the agency is likely to 
take if the committee does not reach an 
agreement. 

The goal of the negotiators is to reach 
consensus on the text of a "proposed" 
regulation or rule through a process of 



evaluating their own priorities and making 
trade-offs to achieve an acceptable result. In 
this way, the competing interests try to work 
out a practical solution to the problem 
necessitating regulatory aaion. Through the 
give-and-take of the negotiating process, 
panicipants try to obtain a favorable 
outcome on the issues of greatest 
importance to them, while recognizing and 
accommodating the legitimate needs of 
others. Throughout the process, the agency's 
function is to protea the public interest by 
implementing all applicable statutory and 
other legal requirements. The public may 
observe the procedure, and public 
comments are invited before, during, and 
after the negotiations. 

If consensus is reached, the agency 
ordinarily would publish the consensus draft 
rule in a notice of proposed rulemaking. If 
consensus is not reached, the agency 
ordinarily publishes its own proposal for a 
rule, often making good use of the 
information it has obtained through the 
course of the negotiations. 

Benefits of Negotiated Rulemaking. 

The long-term benefits of negotiated 
rulemaking include: 

• more innovative approaches that may 
reduce compliance costs, 

• less time, money, and effon spent on 
developing and enforcing rules, 

• earlier implementation, 

• higher compliance rates, and 

• more cooperative relationships between 
the agency and other affected parties/ 

These benefits flow from the broader 
participation of the panics, the opportunity 
for creative solutions to regulatory problems, 
and the potential for avoiding litigation. 

If the parties reach consensus, the 
resulting rule is likely to be easier to 
implement and the probability of 
subsequent litigation is diminished. 
Negotiations that do not result in consensus 
on a draft rule can still be very useful to the 
agency by: 

• narrowing the issues in dispute, 

• identifying information necessary to 
resolve issues, 



30 



Accompanying RqKirt of the National Performance Review - September 1993 

3 



REG03: Encourage Consensus-Based Rulemaking 



• ranking priorities, 

• finding potentially acceptable 
solutions, and 

• improving the agency's understanding 
of the real- world impact of alternative 
regulatory options. 

Negotiation sessions provide all 
participants with an opportunity to have 
their assumptions and data questioned and 
tested by panies with other perspectives. 
The dynamic nature of negotiating forces 
each party to participate in crafting solutions 
to issues that are on the table for resolution. 
In shon, the process fosters creative activity 
by a broad spectrum of interested persons, 
targeted at producing better, more 
acceptable rules. 

In regulatory programs with a history of 
adversarial rulemaking, it is not unusual for 
panies to negotiate a setdement under the 
supervision of a court after the rule has been 
published. Panicularly in such programs, 
negotiation of a rule prior to the agency's 
publication of a proposed rule can save the 
agency and other panies both time and 
resources. By avoiding litigation, programs 
become effective sooner and regulated 
businesses can plan capital expenditures or 
produaion changes earlier than if they faced 
years of litigation and uncenainty about the 
outcome. Moreover, at EPA (which is the 
most frequent user of the technique) 
regulatory negotiations, on average, take less 
time than other rulemakings.^ 

Time savings can translate into both 
monetary savings for industry and greater 
satisfaction all around. For example, because 
of a reg neg, EPA's wood-stove emission 
standards went into effect as much as two 
years earlier than expected. The panicipant 
from the Natural Resources Defense 
Council was quoted as expressing 
satisfaction on behalf of environmental 
interests that over 1.5 million wood-stoves 
sold during the 2-year period would be 
covered by the new regulation. 
Manufacturers were spared 2 years of 
uncertainty and could begin re-tooling for 
the new standards.^ 

There can also be imponant intangible 
benefits. Even in programs with no history of 



adversarial rulemaking, the agency may 
obtain a better factual basis for the regulation 
and a better understanding of the praaical 
consequences of different regulatory 
choices — whether or not consensus is 
attained. Regulatory negotiations can help 
enfranchise panies with imponant interests 
at stake, who may otherwise feel relatively 
powerless. Rules drafted with assistance of 
persons who must ultimately be governed by 
them are more likely to be praaical, and 
therefore more acceptable. 

Limits on Reg Neg. Negotiated rule- 
making is not appropriate for all rules. 
Cenain charaaeristics of rulemaking 
proceedings favor using reg neg. 

• The nimiber of distina interests 
concerned with the proposed rule, 
including any relevant government 
agencies, must be small enough so that 
they can be fairly represented by not 
more than 20 to 25 negotiators. 

• There should be a number of diverse 
issues that participants can rank 
according to their own priorities, so 
that there will be room for 
compromise on some of the issues as 
an agreement is sought. 

• It is essential that the issues to be 
negotiated not require compromise 
of principles so fundamental to the 
parties that productive negotiations 
are unrealistic. 

• Panies must be willing to negotiate in 
good faith, and no single interest 
should be able to dominate the 
negotiations. 

• The panies cannot have an incentive 
to stall; therefore, they must believe 
that the agency itself will issue a rule if 
consensus is not reached. A statutory 
requirement that the agency issue some 
type of rule is often helpfiil. 

In rulemakings where reg neg is 
inappropriate for these or other reasons, 
agencies should consider using policy 
discussion groups. 

The most significant deterrent to using 
negotiated rulemaking is its up-front cost. 
The process can be resource-intensive in the 
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shon term for both the agency and the other 
participants. While there are Hkely to be 
considerable long-term savings in total 
resources required, the concentrated 
investment of effon and expense in the short 
term may be a serious obstacle. This is 
particularly true if the savings and the costs 
appear in the budgets of different operating 
components of the agency. Additional costs 
may include services of mediators and 
conveners, research conducted on behalf of 
the negotiating committee, administrative 
support for the committee, expenses of 
participation for some of the negotiators, 
and some training costs. 



Action 

Increase the use of negotiated 
rulemaking. (1) 

The President should encourage agencies to 
use reg neg. This is consistent with the new 
regulatory review executive order. Regulatory 
agencies that have not used reg neg since 
enactment of the Negodated Rulemaking Act 
of 1990 should identify at least one candidate 
for using reg n^ during the coming year or 
explain v^y it would not be feasible to do 
so.**^ The administration should facilitate 
efforts to use r^ neg by identifying and 
removing any administrative barriers to its use. 

Reg neg should rarely, if ever, be required 
by statute for particular rulemakings because 
its success depends on the voluntary 
participation of all participants, including 
the agency.^' Moreover, Congress should 
recognize that short statutory deadlines to 
issue proposed or final rules, especially if 
they are shorter than two years, may 
preclude the use of negotiated rulemaking. 

Cross-references to other NPR 
Accompanying Reports 

Department of Labor, DOL03: Expand Negotiated 
Rulemaking and Improve Up-front Teamwork on 
Regulations. 

Department of Transportation, DOT03: Use a Consensus- 
Building Approach to Expedite Transponation and 
Environmental Decisionmaking. 



Endnotes 

L See Harter, Philip J,, "Negotiating Regulations: A Cure 
for Malaise," Georgetown Law journal vol. 71 (1982), p. 1. 

2. Administrative Conference of the United States, 
Recommendations 82-4 and 85-5, "Procedures for 
Negotiating Proposed Regulations," 1 C.F.R. §§ 305.82-4 
and 305.85-5 (1993); and Pritzker, David M., and 
Deborah S. Dalton, eds., ACUS, Negotiated Rulemaking 
5ottrr^^£?^^ (Washington, D.C., 1990). 

3. Administrative Conference of the United States, 
"Federal Agency Experience with Negotiated Rulemaking," 
(March 1, 1993), staff paper updating Chapter 10 of 
Fritzker and Dalton, Negotiated Rulemaking Sourcebook. 

4. 5 U.S.CA §§ 561-570 (1993 Supp.). 

5. 5U.S.C.App. (1988). 

6. For a recent notice, see Environmental Protection 
Agency, Notice of Wood Furniture Manufacturing 
Negotiated Rulemaking Committee, 58 FR 3401 1 (June 23, 
1993). 

7. It is difficult to obtain reliable data about the costs of 
regulatory proceedings. However, some information is 
available that may give an indication of potential savings 
from using regulatory negotiations. Speaking in 1984, 
former EPA Administrator William Ruckelshaus estimated 
that more than 80 percent of EPA's major rules were 
challenged in court and that approximately 30 percent of 
the rules were changed significandy as a consequence. 
Ruckelshaus, W., "Environmental Negotiation: A New 
Way of Winning," address to the Conservation 
Foundation's Second National Conference on 
Environmental Dispute Resolution 3, October 1, 1984, 
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75 percent. Thomas, Lee, "The Successful Use of 
Regulatory Negotiations by EPA," vol. 13, Admin Law 
News {Y' Ay 1987), p. 1. By contrast, of the first 10 
negotiated rulemaking proceedings brought to completion 
by EPA, only two were challenged in court, and both rules 
were essentially upheld. See Safe Buildings Alliance v. EPA, 
846 F.2d 79 (D.C. Cir. 1988); and Natural Resources 
Defense Councilv. EPA, 907 F.2d 1 146 (D.C. Cir. 1990). 
Reduction of litigation rates from 75 percent to 20 percent 
obviously would produce great savings if this level of 
improvement were maintained. 

8. Kerwin, Cornelius M. and Scott R. Furlong, "Time and 
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Public Administration Research and Theory, vol. 2 (1992), p. 
124. In a study of 1 50 rules completed between October 1 , 
1986, and September 30, 1989, the rulemaking process 
(from development of the proposal to issuance of the final 
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rulemakings in the sample and 37 months for all rules in 
the sample. The article does not contain sufficient 
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information to determine whether regulatory negotiations 
wouJd be quicker for ruJes with similar resources, 
complexity and prioritization. Based on a sample of seven 
reg negs, EPA estimates a saving of 6 to 18 months as 
compared to the normal rulemaking process. Telephone 
interview with Chris Kirtz, Director, Consensus and 
Dispute Resolution Program, EPA, August 13, 1993. 

9. McClintock, Mike, "Regulating Wood-Stove 
Emissions," Washington Post {September 25 y 1986), Home 
Section, p.5. 

10. In this and all other recommendations in this report, 
"regulatory agencies" are those agencies that are named to 
the Regulatory Coordinating Group (see REGOl) and 
subagencies (or subdepartments) that are designated by 



depanment or agency heads as engaging in significant 
regulatory aaiviiies. Generally, this should include those 
subagencies that are listed in the most recent Unified 
Agendi of Federal Regulations as having over 40 regulatory 
issuances. The Negotiated Rulemaking Act of 1990, Pub. L. 
No. 101-648 was enacted on November 29, 1990. 
1 1. Three statutes have mandated that the Department of 
Education use reg neg for specific rulemakings and another 
statute required the Nuclear Regulatory Commission 
(NRC) to do so. All were subjea to relatively shon 
statutory deadlines and these deadlines constrained the 
negotiation process. In addition, the NRC was required to 
convene a regulatory negotiation on issues that most 
observers felt were non-negotiable. 
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Negotiated 

Rulemaking 

Act 



Citations: 

5 U.S.C. §§581-590;^ enacted November 29, 1990, by Pub. L. 
No, 101-648, 104 Stat. 4969. 



Lead Agency: 

Administrative Conference of the United States, Suite 500, 
2120 L Street NW, Washington, DC 20037 (202) 254-7020. 



Overview: 

The Negotiated Rulemaking Act of 1990 establishes a statutory 
framework for agency use of negotiated rulemaking to formulate 
proposed regulations. The Aa supplements the rulemaking 
provisions of the Administrative Procedure Act (see Chapter 1), 
clarifying the authority of federal agencies to condua negotiated 
rulemaking. It largely codifies the practice of those agencies that 
had previously used the procedure. While not requiring use of the 
technique, the Act allows each agency discretion about using 
negotiated rulemaking. 

Negotiated rulemaking (sometimes known as "regulatory 
negotiation" or "reg-neg") has emerged in the 1980s as an 
alternative to traditional procedures for drafting proposed 
regulations. The essence of the idea is that in certain situations it 
is possible to bring together representatives of the agency and the 



^Tbe Adminiitntivc Dispute ReaoluUoo Acl (lee Chapter 3), Pub. L. No. 101-552, 
ftUo cOQUins sections in title 5 of the U.S. Code oumbered 581-590. H.R. 2549. ]02d 
Congress, 1st seuion, would remedy this snooialy (see Chspier 3, fooinou I). 



NOTE: Public Law 102-354 renumbered sections 581-590 
as sections 561-570 of title 5, U.S. Code. 
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various affected interest groups to negotiate the text of a proposed 
rule. The negotiators try to reach a consensus through a process of 
evaluating their own priorities and making tradeoffs to achieve an 
acceptable outcome on the issues of greatest importance to them. 
If they do achieve a consensus, then the resulting rule is likely to 
be easier to implement and the likelihood of subsequent litigation is 
diminished. Even in the absence of consensus on a draft rule, the 
process may be valuable as a means of better informing the 
regulatory agency of the issues and the concerns of the affected 
interests. 

Negotiated rulemaking should be viewed as a supplement to the 
rulemaking provisions of the Administrative Procedure Act. This 
means that the negotiation sessions generally take place prior to 
issuance of the notice and the opportunity for the public to 
comment on a proposed rule that are required by the Act (5 U.S.C. 
§553). In some instances, negotiations may be appropriate at a 
later stage of the proceeding and have sometimes been used 
effectively in drafting the text of a final rule based on comments 
received. 

In 1982 the Administrative Conference of the United States set 
forth criteria for identifying rulemaking situations for which reg- 
neg is likely to be successful (Recommendation 82^, 1 CFR 
§305.82-4). These criteria were intended to guide agencies in 
making the key determination whether negotiated rulemaking is 
appropriate for particular regulatory problems. The Conference 
also suggested specific procedures to be followed by agencies in 
applying this approach. Additional refinements, based on a study 
of initial agency experiences with reg-neg, were recommended in 
1985 (Recommendation 85-5, 1 CFR §305.85-5). 

Much of the Negotiated Rulemaking Act is permissive, 
incorporating many of the criteria and procedures suggested in the 
Conference recommendations. The drafters intended that the Act 
not impair any rights otherwise retained by agencies or parties, and 
section 581 expressly provides that the Act is not intended to limit 
innovation or experimentation with the negotiated rulemaking 
process. Although the Act plainly permits an agency to publish as 
its own the consensus proposal adopted by the negotiating 
committee, nothing in the Act requires the agency to publish either 
a proposed or final rule merely because a negotiating committee 
proposed it. 

Following the recommendations of the Conference, section 583 
of the Act lists several criteria to be considered by agencies in 
determining whether to use negotiated rulemaking in any panicular 
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instance. It permits, but does not require, the use of outside 
impartial persons (referred to as "conveners") to assist the agency 
in identifying potential participants in the negotiation process. 
Section 584 requires public notice of planned negotiated 
rulemaking proceedings in the Federal Register and appropriate 
trade and specialized publications. Persons or interests believing 
that they are not adequately represented on the negotiating 
comminee must be given an opportunity to apply for membership, 
though the agency retains discretion as to whether to grant such 
requests. 

Seaion 585 makes clear that agencies esublishing negotiating 
committees under the Act are also to comply with the Federal 
Advisory Comminee Act (see Chapter 10). At least one member 
of the committee must be a representative of the agency. If, after 
considering the public responses to the published notice of intent to 
establish a negotiating committee under the Act, the agency 
determines not to do so, then the agency must publish a notice of 
that fact and the reasons for the decision. 

Section 586 addresses procedures of the negotiating committee 
and provides for selection of a neutral "facilitator" or mediator to 
assist the committee in its deliberations. 

Section 587 permits an agency to keep a negotiating committee 
in existence until promulgation of the final rule, but also allows 
earlier termination if the agency or the committee so chooses. 

Options for agencies with respect to acquiring the services of 
conveners and facilitators are addressed in section 588.^ Agencies 
are authorized to pay expenses of certain committee members in 
accordance with the Federal Advisory Committee Act. Section 589 
authorizes the Conference to pay certain expenses at the request of 
an agency conducting a negotiated rulemaking. (Funding for this 
purpose is authorized by section 4 of the Act.) 

To avoid creating new sources of potential litigation, section 
590 provides that agency actions pertaining to procedural decisions 
in negotiated rulemaking are not subject to judicial review. 
However, otherwise available judicial review of the rules 
promulgated through the negotiation process is not affected by the 
Act. 



Sec also Conference Recommendalion 86-8. Acquiring the Services of 'Neutrals' for 
Aliemative Means of Dispute Resoluhon, 1 CFR §305.86-8, Rullingcr, Acquiring ihe 
Services of Nculrals for Alicmaiivc Means of Dispute Resoluiion and Negotiated 

Rulemaking. 1986 ACUS 863, 
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Seaion S of the Negotiated Rulemaking Aa tenninates the 
provisions of the Act after 6 years (November 29, 1996). 
Numerous federal agencies conducted negotiated rulemaking 
proceedings under other authority prior to adoption of the 
Negotiated Rulemaking Act. Expiration of this Aa clearly does 
not imply that an agency could no longer undertake a negotiated 
rulemaking. 



Legislative History: 

Joint hearings on "regulatory negotiation" were held in July 
1980 by the Senate's Select Commiuee on Small Business and 
Committee on Governmental Affairs. Legislation was introduced 
in September 1980 "to create a pilot program to encourage . . . 
the formation of regulatory negotiation commissions, comprised of 
representatives of business, public interest organizations, labor. 
State and local officials, and other interested persons, for the 
purpose of making reconunendations to Federal agencies on 
regulatory policy." (H.R. 8240, 96th Congress) Other bills to 
esublish a statutory framework for negotiated rulemaking were 
introduced in each subsequent Congress throughout the 1980s. 

The first negotiated rulemaking bill to be aaed upon was S. 
1504, introduced by Senator Carl Levin in the 100th Congress. 
The Senate Committee on Governmental Affairs held hearings on 
May 13, 1988, and the Senate passed the bill on September 30, 
1988 (134 Cong. Rec. S 13760, September 30, 1988; see also the 
report of the Senate Committee on Governmental Affairs, 100th 
Congress, 2d Session, S. Rep. No. 100-547). In the House, the 
Judiciary Subcommittee on Administrative Law and Governmental 
Relations held a hearing on August 10, 1988, on a companion bill, 
H.R. 3052, introduced by Representative Donald Pease. No 
further aaion was taken. 

In the 101st Congress, identical bills, S. 303 and H.R. 743. 
were introduced on January 31, 1989 (135 Cong. Rec. S 862 and 
H 144, January 31, 1989). The Senate Committee on 
Governmental Affairs reported out S. 303 on July 13, 1989, and 
the Senate passed it on August 3, 1989 (see 135 Cong. Rec. S 
10060, August 3, 1989; see also the report of the Senate 
Committee on Governmental Affairs, 101st Congress, Isi Session, 
S. Rep. No. 101-97). 
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The House Subcommittee held a hearing on H.R. 743 on May 
3, 1989, and on February 7, 1990, reported out the bill with 
amendments. The Committee on the Judiciary passed the bill on 
March 28, and the House passed it on May 1 (136 Cong. Rec. H 
1852, May 1, 1990; see also the report of the House Committee on 
the Judiciary, 101st Congress, 2d Session, H. Rep. No. 101-461). 
The Senate amended the bill further and passed S. 303 again on 
October 4 (136 Cong. Rec. S 14580, October 4, 1990). The 
House accepted the Senate amendments, voting fmal passage on 
October 22 (136 Cong. Rec. H 10966, October 22, 1990). The 
bill was signed by President Bush on November 29, 1990. 

During the period of congressional consideration of the 
Negotiated Rulemaking Aa, Congress passed three other pieces of 
legislation that mandated use of negotiated rulemaking: the Carl 
D. Perkins Vocational and Applied Technology Education Act 
Amendments (Pub. L. No. 101-392), the Hawkins-Stafford 
Elementary and Secondary School Improvements Amendments 
(Pub. L. No. 100-297), and the Price-Anderson Amendments Act 
of 1988 (Pub. L. No. 100408). Each of these laws provided 
specific and widely differing procedures for negotiating rules. In 
the future, the Negotiated Rulemaking Act may serve as a common 
reference whenever Congress wants to use reg-neg in other 
legislation, replacing this ad hoc approach. 



Significant Case Law: 

EPA's fmal rule on asbestos-containing materials in schools was 
the first reg-neg rule to be challenged in coua. The suit was 
brought by the Safe Buildings Alliance, a group representing 
former manufacturers of asbestos building products that are now 
illegal. Plaintiffs in the lawsuit claimed that the rule would 
encourage unnecessary removal of materials from buildings and 
would result in a chaotic situation. They sought a more objective 
standard-based on air monitoring, for example-rather than the 
professional judgment called for under EPA's rule. The Safe 
Buildings Alliance had been represented on the negotiating 
committee. Several other parties who were represented on the 
negotiating committee intervened in support of the final rule as 
published. These included the National Education Association, the 
American Association of School Administrators, and a group of 
state attorneys general. 
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In May 1988, the rule was upheld by the U.S. Court of Appeals 
for the D.C. Circuit, Safe Buildings Alliance v. EPA, 846 F.2d 79 
(D.C. Cir. 1988). The court determined that EPA's regulation 
embodied a reasonable interpretation of the requirements of the 
Asbestos Hazard Emergency Response Act of 1986, Pub. L. No. 
99-519, 15 U-S.C. §§2641-54. Neither the appeal nor the court's 
decision referred to the negotiation procedure that was followed. 
EPA's underground injection rule, based in pan on negotiated 
rulemaking, was also challenged and essentially upheld by the 
D.C. Circuit, Natural Resources Defense Council v. EPA, 907 
F.2d 1146 (D.C. Cir. 1990). 



Source Note: 

In 1990 the Administrative Conference of the United States 
published the Negotiated Rulemaking Sourcebook, a step-by-step 
guide to the conduct of negotiated rulemaking proceedings. The 
volume contains a discussion of when and how to use the 
procedure, along with sample notices and other documents that 
may be needed by an agency using the process. Numerous articles, 
both analytical and practical, are reprinted in the Sourcebook, 
including the Harter and Perritt reports to the Conference that 
furnished the research background for Conference 
Recommendations 82-4 and 85-5. An extensive bibliography is 
also included. 
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Negotiated Rulemaking Act 

TiUe 5, U.S. Code 

Subchapter IV-Negotiated Rulemaking Procedure 

5581. Purpose. 

§582. DefinitionSe 

§583. Determination of need for negotiated rulemaking committee. 

§584. Publication of notice; applications for membership cm 

coounittees. 

§585. Establishment of committee. 

§586. Conduct of committee activity. 

§587. Termination of committee. 

§588. Services, facilities, and payment of committee member expenses. 

§589. Role of the Administrative Conference of the United States and 

other entities. 

§590. Judicial review. 

Subchapter IV— Negotiated Rulemaking Procedure* 

RjETEAL OF Subchapter 

Subchapter repealed effeciive six years after Nov. 29. 1990. sec section 5 of 
Pub. L. No. 101-648. set out as an Effective Date of Repeal; Saviags Provision 
note under section 581 of this subchapter. 

§581. Purpose 

The purpose of this subchapter is to establish a framework for ife conduct of 
negotiated rulemaking, consistent with section 553 of this title, tt> encourage 
agencies to use the process when it enhances the informal ruletnaking process. 
Nothing in this subchapter should be construed as an attempt to fiail innovation 
and experimentation with the negotiated rulemaking process or with other 
innovative rulemaking procedures otherwise authorized by bw. 
(Added Pub. L. No. 101-648. §3(a). Nov. 29. 1990, 104 Stat. 4970.) 



'Another subchapter IV (§§581-593) is set out preceding this subchapter. 



NOTE : Public Law 102-354 renumbered sections 581-590 
as sections 561-570 of title 5, U.S. Code. 
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Effective Date OF Repeal; Savings Provision 

Section 5 of Pub. L. No. 101-648 provided thit "Subchapter IV of dUc 5, 
United Stites Code, as added by section 3 of this Act« and that portion of the table 
of tectjoos at the beginning of chapter 5 of title 5, United States Code, relating to 
subchapter IV, are repealed, effective 6 years after the date of the enactment of 
this Act [Nov. 29, 1990], except that the provisions of such subchapter shall 
continue to apply after the date of the rcpcsl with respect to then pending 
negotiated rulemaking proceedings initiated before the date of repeal which, in the 
judgmeat of the agencies which are convening or have convened such 
proceedlDgs, require such continuation, until such negotiated rulemaking 
procee^Dgs terminate pursuant to such subchapter.' 

Congressional Findings 

Section 2 of Pub. L. No. 101-648 provided that: *The Congreu makes the 
following findings: 

"(1) Government regulation has increased substantially since the enactment of 
the Admiaistrative Procedure Act [sec Short Title note set out preceding section 
551ofthistiUe]. 

*(2) Agencies currently use rulemaking procedures that may discourage the 
afTected parties from meeting and communicating with each other, and may cause 
parties with different interests to assume conflicting and antagonistic positions and 
to engage in expensive and time-consuming litigation over agency rules. 

"(3) Adversarial rulemaking deprives the affected parties and the public of the 
benefits of faccHo-facc negotiations and cooperation in developing and reaching 
agreemeac on a r\jle. It also deprives them of the bene5ts of shared information, 
knowledge, expertise, and technical abilities possessed by the affected parties. 

*(4) Negotiated rulemaking, in which the parties who will be significantly 
affected by a rule participate in the development of the rule, can provide 
significant advantages over adversarial rulemaking. 

"C^) Negotiated rulemaking can increase the acceptability and improve the 
substance of rules, making it less likely that the affected parties will resist 
enforcement or challenge such rules in court. It may also shorten the amount of 
time needed to issue fmal rules. 

"(6) Agencies have the authority to establish negotiated rulemaking 
committees under the laws establishing such agencies and their activities and 
under the Federal Advisory Committee Act (5 U.S.C. App.)- Several agencies 
have successfully used negoltatcd rulemaking. The process has not been widely 
used by other agencies, however, in part because such agencies are unfamiliar 
with the pfx>cess or uncertain as to the authority for such rulemaking.* 

Authorization of Appropriations 

Scciioc 4 of Pub L. No. 101-648 provided thai: "In order to carry out this 
Act [sec Snort Title noie above) and the amendments made by this Act, there arc 
authorized to be appropriated to the Administrative Conference of the United 
States, in addilion to amounts authorized by section 576 of title 5, United States 
Code, noi in excess of 5500,000 for each of the fiscal years 1991. 1992. and 
1993.- 
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§582. DeTinitions 

For the purposes of this subchapter, the tenn- 

(1) "agency* has the same meaxiing as in section 551(1) of this title; 

(2) "consensus* means unanimous concurrence among the interests 
represented on a negotiated rulemaking committee established under this 
subchapter, unless such committee 

(A) agrees to defuie such term Co mean a general but not unanimous 
concurrence; or 

(B) agrees upon another specified definition; 

(3) "convener" means a person who impaitially auists an agency in 
determining whether establishment of a negotiated rulemaking committee is 
feasible and appropriate in a particular rulemaking; 

(4) "iacilitalor*' means a person who impartially aids in the discussions and 
negotiations among the members of a negotiated rulemaking committee to develop 
a proposed rule; 

(5) "interest" means, with respect to an issue or matter, multiple parties which 
have a similar point of view or which are likely to be affected in a similar maimen 

(6) "negotiated rulemaking" means rulemaking through the use of a negotiated 
rulemaking committee; 

(7) "negotiated rulemaking committee" or "committee* means an advisory 
committee established by an agency in accordance with this subchapter and the 
Federml Advisory Committee Act to consider and discuss issues for the purpose of 
reaching a consensus in the development of a proposed rule; 

(8) "party* has the same meaning as in section 55 IP) of this title; 

(9) "person* has the same meaning as in section 551(2) of this title; 

(10) "rule* has the same meaning as in section 551(4) of this title; and 

(11) "rulemaking" meaiu "rule making* as that term is defined in section 
551(5) of this titk. 

(Added Pub. L. No. 101-648. §3(a). Nov. 29. 1990, 104 Stat. 4970.) 

§583. Detennination of need for negotiated nilemaking itwimittfp 

(a) Dctcraunatioa of Need by the Agency. An agency may establish a negotiated 
rulemaking committee to negotiate and develop a proposed rule, if the head of the 
agency determines that the use of the negotiated rulemaking procedure is in the 
public interest In making such a determination, the head of the agency shall 
consider whether- 

(1) there is a need for a rule; 

(2) there are a limited number of identifiable interests that will be significantly 
affected by the rule; 

(3) there is a reasonable likelihood that a commioec can be convened with a 
balanced representation of persons who 

(A) can adequately represent the interests identified under paragiapb (2); and 

(B) are willing to negotiate in good faith to reach a consensus on the proposed 
rule; 

(4) there is a reasonable likelihood that a committee will reach a conaeruus on 
the proposed rule within a fixed period of time; 
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(5) the negotiated rulemaking procedure will not unreasonably delay the notice 
of proposed nileniaking and the issuance of the final rule; 

(6) the agency has adequate resources and is willing to commit such 
resources, including technical assistance, to the committee; and 

(7) the agency, to the maximum extent pouible consistent with the legal 
obligations of the agency, wiU use the consensus of the conunittee with respect to 
the proposed rule as the basis for the rule proposed by the agency for notice and 
commeoL 

(b) Uttof Coovaien. 

(1) Purposes of conveners. An agency may use the services of a convener to 
assist the agency in 

(A) identifying persons who will be significantly affected by a proposed rule, 
including residents of rural areas; and 

(B) conducting discussions with such pcnons to identify the issues of concern 
to such persons, and to ascertain whether the esublishment of a negotiated 
rulemakiag committee is feasible and appropriate in the particular rulemaking. 

(2) Duties of conveners. The convener shall rqwrt findings and may make 
recommendations to the agency. Upon request of the agency, the convener shall 
ascertain the names of persons who are willing and qualified to icpi e s ent interests 
that will be significantly affected by the proposed rule, including residents of rural 
areas. The report and any recommendations of the convener shall be made 
available to the public upon request. 

(Added Pub. L. No. 101-648. §3(a), Nov. 29. 1990, 104 Stat. 4970.) 

§584. Publication of notice; applications for membership on 
committees 

(a) Publicatioa of Notice. If, after considering the report of a convener or 
conducting its own assessment, an agency decides to establish a negotiated 
rulemaking committee, the agency shall publish in the Federal Register and. as 
appropriate, in trade or other specialized publications, a notice which shall 
include- 

(1) an announcement that the agency intends to establish a negotiated 
rulemaking committee to negotiate and develop a proposed rule; 

(2) a description of the subject and scope of the rule to be devek>ped. and the 
issues to be considered; 

(3) a hst of the interests which are likely to be significantly affected by the 
rule; 

(4) a list of the persons proposed to rq>resent such interests and the person or 
persons proposed to represent the agency; 

(5) a proposed agenda and schedule for completing the work of the committee, 
including a target dale for publication by the agency of a proposed rule for notice 
and comment; 

(6) a description of administrative support for the committee to be provided by 
the agency, including technical assistance; 

(7) a solicitation for comments on the proposal to establish the committee, and 
the proposed membership of the negotiated rulemaking committee; and 

(8) an explanation of how a person may apply or nominate another person for 
membership on the commitlce. as provided under subsection (b). 
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(b) Applications for Membership or^ Committee. Persons who will be 
significanUy affected bv a proposed rule and who believe that their interests will 
not be adequately represented by any person specified in a notice under 
subsection (aK4) may apply for, or nominate another person for, membership on 
the negotiated rulemaking comminee to r ep res ent such interests with respect to the 
proposed ruk. Each application or nomination shall include- 

(1) the name of the applicant or nominee and a description of the interests 
such person shall represent; 

(2) evidence that the applicant or nominee is authorized to represent parties 
related to the interests the person proposes to represent; 

(3) a writlen commitment that the applicant or nominee shall actively 
participate in good faith in the development of the rule under consideration; and 

(4) the reasons thai the persons specified in the notice under subsection (a)(4) 
do not adequately represent the interests of the person submitting the application 
or nomination. 

4c) Pcfiod for SuhMJi^ion of Coienifnh Mnd Applicatiotts. The agency shall 
provide for a period of at least 30 calendar days for the submission of commenu 
and appUcaiJons under this section. 
(Added Pub. L. No. 101-648. S3{a), Nov. 29. 1990, 104 Stat. 4971.) 

§585. Establishment of committee 



(a) 

(1) Detennination to establish committee. If after considering conunents and 
applicalions submitted under section 584, the agency determines that a negotiated 
rulemaking comminee can adequately represent the intercsu thai will be 
significantly affected by a proposed rule and that it is feasible and appropriate in 
the particular rulemaking, the agency may establish a negotiated rulemaking 
committee. In establishing and administering such a committee, the agency shall 
comply with the Federal Advisory Committee Act with respect to such committee. 
except as otherwise provided in this subchapter. 

(2) Determinatioa not to establish committee. If after considering such 
comnkents and applicatjons, the agency decides not to establish a negotiated 
rulemaking committee, the agency shall promptly publish notice of such decision 
and the reasons therefor in the Federal Register and, as appropriate, in tnde or 
other specialized publications, a copy of which shall be sent to any person who 
applied for« or nominated another person for membenhip on the negotiating^ 
rulemaking committee lo r epr e sen t such interests with respect to the proposed 
rule. 

(b) McBbership. The agency shaU limit membership on a negotiated 
rulemaking committee lo 25 members, unless the agency head determines that a 
greater number of members is oocessary for the functioning of the committee or to 
achieve balanced membership. Each committee shall include al least one person 
representing the agency. 



%o in original. Probably shouM be 'on'. 

^ in original. Probably should be * negotiated*. 



19 



804 Negotiated Rulemaking Act Appendix 



(c) Administnitive Support. The agency shall provide appropriate 
administrative support to the negotiated rulemaking committee, including technical 
assistance. 
(Added Pub. L. No. 101-648, §3(a). Nov. 29, 1990. 104 Stat. 4972.) 

§586. Conduct of committee activity 

(a) Duties of Committee. Each negotiated rulemaking committee established 
under this subchapter shall consider the matter proposed by the agency for 
consideration and shall attempt to reach a consensus concerning a proposed rule 
with respect to such matter and any other matter the committee determines is 
relevant to the proposed rule. 

(b) Representatives of Agency on Committee. The person or persons 
representing the agency on a negotiated rulemaking committee shall participate in 
the deliberations and activities of the committee with the same rights and 
responsibilities as other members of the committee, and shall be authorized to 
fully represent the agency in the discussions and negotiations of the committee. 

(c) Selecting Facilitator. Notwithstanding section 10(e) of the Federal Advisory 
Committee Act, an agency may nominate either a person from the Federal 
Government or a person from outside the Federal Government to serve as a 
facilitator for the negotiations of the committee, subject to the approval of the 
committee by consensus. If the committee does not approve the nominee of the 
agency for facilitator, the agency shall submit a substitute nomination. If a 
committee does not approve any nominee of the agency for facilitator, the 
committee shall select by consensus a person to serve as facilitator. A person 
designated to represent the agency in substantive issues may not serve as 
facilitator or otherwise chair the committee. 

(d) Duties of Facilitator. A facilitator approved or selected by a negotiated 
rulemaking committee shall- 

(1) chair the meetings of the committee in an impartial manner; 

(2) impartially assist the members of the committee in conducting discussions 
and negotiations; and 

(3) manage the keeping of minutes and records as required under section 
10(b) and (c) of the Federal Advisory Committee Act, except that any personal 
notes and materials of the facilitator or of the members of a committee shall not be 
subject to section 552 of this title. 

(e) Committee Procedures. A negotiated rulemaking committee established 
under this subchapter may adopt procedures for the operation of the committee. 
No provision of section 553 of this title shall apply to the procedures of a 
negotiated rulemaking committee. 

(0 Report of Committee. U a committee reaches a consensus on a proposed 
rule, at the conclusion of negotiations the committee shall transmit to the agency 
that established the committee a report containing the proposed rule. If the 
committee does not reach a consensus on a proposed rule, the committee may 
transmit to the agency a report specifying any areas in which the committee 
reached a consensus. The committee may include m a report any other 
information, recommendations, or materials that the committee considers 
appropriate. Any committee member may include as an addendum to the report 
additional information, recommendations, or materials. 
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(g) Records of Committee. In addition to the report required by subsection (0, 
a committee shall submit to the agency the records required under section 10(b) 
and (c) of the Federal Advisory Committee Act. 
(Added Pub. L. No. 101-648, §3(a). Nov. 29, 1990, 104 Slat. 4973.) 

S587. Termination of committee 

A negotiated rulemaking committee shall terminate upon promulgation of the 
final rule under consideration, unless the committee's charter contains an earlier 
termination date or the agency, after consulting the committee, or the committee 
itself specifies an eariier termination date. 
(Added Pub. L. No. 101-648, §3(a), Nov. 29, 1990, 104 Stat. 4974.) 

§588. Services, facilities, and payment of committee member expenses 

Ca) Senriccs of CooTCoers and Facilitators. 

(1) In general. An agency may employ or enter into contzmcti for the 
services of an individual or organization to serve as a convener or faciliiaror for a 
negotiated rulemaking committee under this subchapter* or may use the services 
of a Government employee to act as a convener or a facilitator for such a 
committee. 

(2) Determination of conflicting interests. An agency shaU determine whether 
a penon under consideration to serve as convener or facilitator of a committee 
imder paragraph (1) has any fmancial or other interest that would preclude such 
person from serving in an impartial and indq)cndent manner. 

(b) Serrices and Facilities of Other Entities. For purposes of this subchapter, an 
agency may use the services and facilities of other Federal agencies and public 
and private agencies and instrumentalities with the consent of such agencies and 
instJiunentalities, and with or without reimbursement to such agencies and 
instrumentalities, and may accept voluntary and uncompensated services without 
regard to the provisions of section 1342 of title 31. The Federml Mediation and 
Conciliation Service may provide servicesand facilities, with or without 
reimbursement, to assist agencies under this subchapter, including furnishing 
conveners, facilitators, and training in negotiated rulemaking. 

(c) Expenses of Committee Membcn. Members of a negotiated nilemaking 
committee shall be responsible for their own expenses of participation in such 
committee, except that an agency may, in accordance with aectioo 7(d) of the 
Fedeiml Advisory Committee Act, pay for a member's reasonable trmvd and per 
diem expenses, expenses to obtain technical assistance, and a reasonable rate of 
compensation, if- 

(1) such member certifies a lack of adequate financial resources to participate 
in the oommiuec; and 

CI) the agency determines that such member* s participation in the committee is 
necessary to assure an adequate representation of the member's interest 

(d) Status of Member as Federal Employee. A member's receipt of funds imder 
this section or section 589 shall not conclusively determine for purposes of 
sections 202 through 209 of title 18 whether that member is an empk)ycc of the 
United States Government. 

(Added Pub. L. No. 101-648. §3(a). Nov. 29, 1990, 104 Slat. 4974.) 
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§589. Role of (he AdministratiTe Conference of Che United SUIes and 
other entities 

(a) Coamltfttioa by Agtndes, An agency may consuh with the Administrative 
Conference of the United States or other public or private individuals or 
organizations for information and assistance in forming a negotiated rulemaking 
committee and conducting negotiations on a proposed rule. 

(b) Raster of Potential CooTcncrs and FacSitaioffs. The Administrative 
Conference of the United States, in consultation with the Federal Mediation and 
Conciliation Service, shall maintain a roster of individuals who have acted as or 
are interested in serving as conveners or ftcilitators in negotiated rulemaking 
proceedings. The roster shall include individuals from government agencies and 
private groups, and shall be made available upon request. Agencies ouy also use 
rosters maintained by other public or private individuals or organizations. 

(c) Procedures To Obtain CoDTCDcn and Facilitators. 

(1) Procedures. The Administrative Conference of the United States shall 
develop procedures which permit agencies to obtain the services of conveners and 
facilitators on an expedited basis. 

(2) l^yment for services. Payment for the services of conveners or 
facilitators shall be made by the agency using the services, unless the Chairman of 
the Administrative Conference agrees to pay for such services under subsection 
(0. 

(d) Coapilarion of DaU on Negotiatod RnWmaking; Report to Congnss. 

(1) Compilation of data. The Administrative Conference of the United States 
shall compile and maintain data related to negotiated rulemaking and shall act as a 
clearinghouse to assist agencies and parties participating in negotiated rulemaking 
proceedings. 

(2) Submission of information by agencies. Each agency engaged in 
negotiated rulemaking shall provide to the Administrative Conference of the 
United States a copy of any reports submitted to the agency by negotiated 
rulemaking commiaees under section 586 and such additional information as 
necessary to enable the Administrative Conference of the United States to comply 
with this subsection. 

(3) Reports to congress. The Administrative Conference of the United States 
shall review and analyze the reports and information received under this 
subsection and shall transmit a biennial report to the Committee on Governmental 
Affairs of the Senate and the appropriate committees of the House of 
Representatives that— 

(A) provides recommendations for effective use by agencies of 
negotiated rulemaking; and 

(B) describes the nature and amounts of expenditures made by the 
Administrative Conference of the United States to accomplish the purposes of 
this subchapter. 

(e) Training in Negotiated Rulemaking, The Administrative Conference of the 
United Stales is authorized lo provide training in negotiated rulemaking techniques 
and procedures for personnel of the Federal Government either on a reimbursable 
or nonreimbursable basis. Such training may be extended to private individuals on 
a reimbursable basis. 
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(0 Paymem of Expenses of Ageocics. The Chainnmn of the Administrative 
Conference of ihe United States is authorized to pay, upon request of an agency, 
all or part of the expenses of establishing a negotiated rulemaking committee and 
conducting a negotiated rulemaking. Such expenses may include, but are not 
limited to- 

(1) the costs of conveners and facilitators; 

(2) the expenses of committee members determined by the agency to be 
eligible for assisunce under section 588(c); and 

(3) training costs. 

Determinations with respect to payments under this section shall be mt the 
discretion of such Chairman in Aiithcring the use by Federal agencies of 
negotiated rulemaking. 

(g) Use of Fimds of the Cooferaoe. The Administntive Conference of the 
United States may apply funds received under section 575(cK12) of this title to 
carry out the purposes of this subchapter. 
(Added Pub. L. No. 101-^48. S3(«), Nov. 29. 1990. 104 Stat. 4975.) 

1590. Judicial review 

Any agency action relating to establishing, assisting, or tenninating a 
negotiated rulemaking committee under this subchapter shall not be subject to 
judicial review. Nothing in this section shall bar judicial review of a rule if such 
judicial review is otherwise provided by law. A rule which is the product of 
negotiated rulemaking and is stibject to judicial review shall not be accorded any 
greater deference by a court than a rule which is the product of other rulemaking 
procedures. 
(Added Pub. L. No. 101-648. S3(«). Nov. 29. 1990. 104 Stat 4976.) 
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Working Together 
for Better Regulations 



By David M. Pritzker, Senior Attorney, Office of the Chairman, 
The Administrative Conference of the United States, Washington, D.C. 



An idea is evolving that has the potential to reduce the delay, expense, and contentious- 
ness of resolving many regulatory disputes. The procedure — known as ''negotiated rule- 
making" or ''regulatory negotiation" or simply "reg-neg" — has been used successifully for 
several years by a growing number of federal regulatory agencies and by some states. 
While the principal aim is to produce better rules, additional benefits include avoiding 
protracted litigation and reducing the cost of agency enforcement efforts. 



The basic idea is for a regulatory 
agency considering drafting rules to 
bring together representatives of the 
various affected Interests for face-to- 
face negotiations, open to the public, 
with the goal of reaching consensus 
on a proposed text. The agency would 
commit itself in advance to publishing 
the proposal and seeking public conv 
ment in accordance with the 
Administrative Procedure Act (APA) and 
any other applicable statutory require- 
ments. The agency's active participa- 
tion in the negotiations would assure 
its support for any resulting consensus 
rule and ensure that the rule is within 
the scope of the agency's statutory 
authority. 

In essence, the agency's internal 
drafting efforts are replaced by an 
open process in which potential, or 
actual, antagonists can be motivated 
to work cooperatively to find a solution 
to the regulatory problem before the 
agency. Participants are first encour- 
aged to set priorities among their own 
goals. As in traditional labor-manage- 
ment negotiations, they may be willing 
to engage in trade-offs and accept a 
package that addresses their most 
significant needs while giving up rela- 
tively minor concerns. 

The give-and-take of the 
negotiation process fosters creative 



and acceptable solutions to difficult 
problems. If, in fact, all viewpoints 
have been considered in the negotia- 
tions, and if truly representative par- 
ties have come to an agreement on 
how to balance their differences, then 
subsequent challenges to the resulting 
rule should be minimal. Ultimately, how- 
ever, it is the effective participation of 
representatives of all of the diverse 
interests that assures the essential 
fairness of the process. 

In the early 1980s, widespread 
concern about the excessive costs and 
delays in regulation, among industry 
groups, public interest organizations, 
and government at all levels, led to a 
major study of the potential for negoti- 
ating regulations. In 1982, the 
Administrative Conference of the 
United States, a federal agency creat- 
ed to study ways to improve adminis- 
trative procedures, recommended that 
agencies consider using negotiated 
rulemaking. The Conference listed cri- 
teria for identifying when the process 
would likely be beneficial. It also sug- 
gested procedures for assembling an 
appropriate negotiating committee, for 
providing adequate public notice, and 
for encouraging consensus. See 1 
CFR 305.82-4 (1993). These proce- 
dures have been followed successfully 
by the Environmental Protection 



Agency (EPA), the Federal Aviation 
Administration (FAA), the Occupational 
Safety and Health Administration 
(OSHA), and several other agencies. 
On the basis of the early agency expe- 
riences, the Conference amplified its 
original advice in a 1985 recommenda- 
tion. See 1 CR 305.85-5 (1993). 

Negotiated rulemaking affords 
agencies an alternative approach to 
the formulation of policy, which is ordi- 
narily governed by the APA's basic 
framework for rulemaking. See 5 
U.S.C. 553. Customarily, the agency's 
staff would study the problem, using 
agency resources, and reach a tenta- 
tive solution. During this period, the 
agency may or may not choose to con- 
sult with interested parties. It also 
might choose to hold a public hearing 
on the subject. The agency typically 
publishes its tentative solution in the 
Federal Register and offers the public 
an opportunity to submit comments. 
The agency must consider any com- 
ments it receives, and ultimately 
issues its final rule. 

Since the APA was enacted in 
1946, the complexity of government 
regulation has increased greatly. In 
numerous regulatory programs 
Congress has given administrative 
agencies the responsibility of filling in 
the details of regulatory policy, with 
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the expectation that the rulemaking 
process will give the public a role in 
creating that policy. Unfortunately, 
agencies attempting to Implement envi- 
ronmental, health, and occupational 
safety legislation find too frequently 
that their proceedings become a battle- 
ground for interest groups and other 
affected parties — in effect, little more 
than the first round in the expected liti- 
gation. For example, EPA has been 
reporting for years that over 80 percent 
of its proposed rules are challenged in 
court. 

In these circumstances, the need 
to prepare a record as a basis for liti- 
gation tends to harden the divisions 
between parties, and may foreclose 
any willingness to recognize the legiti- 
mate viewpoints of others. Parties 
often take extreme positions and may 
withhold information that they view as 
damaging. Moreover, the agency may 
have little understanding of the relative 
importance the parties place on the 
various issues. What is lacking is an 
opportunity for the parties to exchange 
views and to focus on finding construc- 
tive, creative solutions to problems. 

The observation that many lawsuits 
challenging regulations are eventually 
settled — but often only after protracted 
litigation — suggested the possibility, 
under some circumstances, of moving 
the settlement negotiations forward, to 
the early part of the rulemaking 
process. A suitable model was found 
in the experiences of private sector 
organizations that write voluntary con- 
sensus standards such as the National 
Electric Code or the standards listed by 
the American National Standards 
Institute. Many such standards are 
widely adopted as regulations by local 
and state governments and by federal 
agencies. They are usually the product 
of negotiations conducted by a commit- 
tee representing the different affected 
interests, followed by publication and 
an opportunity for interested persons 
to comment. 

Negotiated rulemaking incorporates 
a similar negotiating committee struc- 
ture into the rulemaking process at the 
rule-drafting stage, often before the 
agency has formulated its own posi- 
tion. Participants are given the oppor- 
tunity to discuss their mutual problems 
and their differing views in a setting 
that encourages cooperative problem 



solving. They may find it useful to 
exchange technical data and informa- 
tion about their own experiences and 
their respective needs. Negotiation 
and consensus-building techniques are 
used, ordinarily with the assistance of 
a skilled mediator, to channel the 
resources and efforts of the parties 
toward resolving the issues presented. 

An agency embarking on negotiated 
rulemaking is not abdicating Its respon- 
sibility. The agency is saying, in effect, 
that a range of regulatory options is 
available and that it is willing to share 
its authority to choose among them 
with those who will have to live with 
the rules. Of course, the agency is ulti- 
mately responsible for ensuring that its 
rules are consistent with statutory 
requirements. 

The development of negotiated 
rulemaking over the last decade has 
been part of a more general movement 
toward "alternative means of dispute 
resolution" or "ADR." This term refers 
to a range of procedural options avail- 
able to disputing parties, including 
mediation, arbitration, mini-trials, neu- 
tral evaluation, and settlement judges, 
which can be used as altematives to 
traditional hearings or litigation. These 
techniques are characterized by infor- 
mality and an element of consensus- 
building. The success of this 
approach, particularly in environmental 
disputes, has led administrative agen- 
cies and courts across the United 
States increasingly to make these 
options available to disputants. The 
1993 Report of the Vice President's 
National Performance Review strongly 
endorsed the use of ADR and reg-neg 
as a means of achieving better and 
more efficient government. 

Has Reg-Neg Worked? 

The FAA was the first federal 
agency to use negotiated rulemaking 
following the procedures recommended 
by the Administrative Conference. Reg- 
neg succeeded after three failed 
attempts by the FAA to revise outdated 
flight and rest time requirements for 
domestic airiine pilots. The prior rules 
had been in effect for thirty years, a 
period of substantial change 
in the airiine industry, during which the 
FAA had issued more than 1,000 
pages of interpretations. In 1983, the 
agency formed a negotiating committee 



consisting of representatives of 
airiines, pilot organizations, public 
interest groups, and other interested 
parties. The FAA's final rule, adopted 
In 1985, was based on the commit- 
tee's negotiations and was not chal- 
lenged in court. 

The Department of Transportation 
has subsequently convened negotiating 
committees to draft proposed rules on 
several matters. A committee working 
on a rule concerning nondiscrimination 
on the basis of handicap in air travel 
did not reach consensus, but the nego- 
tiations led to adoption of a final rule 
covering many of the Issues. Another 
committee negotiated a proposal for a 
uniform system for parking by handi- 
capped persons. Eariy in 1992, a com- 
mittee was convened by the Coast 
Guard to negotiate a rule concerning 
tank vessel oil spill response plans, in 
accordance with requirements of the 
Oil Pollution Act of 1990. 

The EPA has had the most vigorous 
program for using reg-neg. Rnal rules 
based on negotiations include penal- 
ties for manufacturers of vehicles not 
meeting Clean Air Act standards, emer- 
gency exemptions from pesticide regu- 
lations, performance standards for 
woodburning stoves, inspection and 
abatement of asbestos-containing 
materials in school buildings, under- 
ground injection of hazardous wastes, 
and modifications of permits issued 
under the Resource Conservation and 
Recovery Act. The first three rules list- 
ed were based on a committee consen- 
sus. In the other proceedings, EPA 
based its rule on substantial agree- 
ments reached in the negotiations 
even though the committees were 
unable to agree completely on a pro- 
posal. During 1991, EPA's negotiated 
rulemaking on reformulated gasoline 
requirements under the Clean Air Act 
Amendments of 1990 received sub- 
stantial national publicity when the 
negotiators reached consensus on an 
outline of the underlying principles for 
the proposed rule. 

The woodburning stove experience 
is especially interesting because the 
early resolution of the standard met 
key concerns of manufacturers, envi- 
ronmentalists, and consumers. 
Manufacturers could plan production 
under the new standard with a cer- 
tainty that would be non-existent if the 
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rule were litigated. Under the new 
standard, environmentalists and con- 
sumers benefited from the inclusion of 
many stoves that otherwise would have 
produced more pollution. 

ERA'S rule on removal of asbestos 
from schools was the first reg-neg rule 
to come before a court. The rule, 
based on negotiations that fell short of 
consensus, was upheld by the Court of 
Appeals for the D.C. Circuit in May 
1988. The court determined that 
ERA'S regulation embodied a reason- 
able interpretation of the governing 
statute. Neither the appellants 
nor the court raised questions about 
the negotiation procedure. Safe 
Buildings Alliance v. EPA, 846 F.2d 79 
(D.C. Cir.), cert denied, 109 S.Ct. 366 
(1988). ERA'S underground injection 
rule, based in part on negotiated rule- 
making, was also challenged and 
essentially upheld by the same court. 
Natural Resources Defense Council v. 
EPA, 907 F.2d 1146 (D.C. Cir. 1990). 

The Occupational Safety and Health 
Administration has convened commit- 
tees to negotiate proposed standards 
for worker exposure to benzene and to 
a chemical known as MDA, an animal 
carcinogen used in the manufacture of 
plastics, and to negotiate standards to 
protect workers engaged in erection of 
steel structures. Although the benzene 
effort did not result in a negotiated 
rule, the MDA committee reached con- 
sensus on a set of recommendations 
to OSHA, which served as the basis for 
a proposed rule. The steel erection 
reg-neg committee, convened in mid- 
1994, is experimenting for the first 
time with the use of an ''electronic bul- 
letin board" to enhance public partici- 
pation through improved communica- 
tions. Other federal agencies that have 
used negotiation procedures in rule- 
making include the Nuclear Regulatory 
Commission, the Farm Credit 
Administration, and the Departments of 
the Interior, Agriculture, and Education. 

Although the procedures described 
come primarily from federal government 
initiatives, the general principles can 
be applied on the state and local lev- 
els. In the tradition of serving as "lab- 
oratories of democracy,"* several states 
have been developing consensus-build- 
ing approaches to regulation, particu- 
larly in the area of the environment. 
For example, "policy dialogues" bring 



representatives of different interests 
together, not to draft a proposed rule 
as in negotiated rulemaking, but to 
identify issues and work cooperatively 
to resolve them. The degree of formali- 
ty can vary with the particular circum- 
stances, and state agencies have 
adapted the concept to their own 
needs. Examples of reg-neg and Its 
variants among the states include 
groundwater standards in Arizona and 
Virginia, resource planning in Colorado, 
underground petroleum storage tank 
rules in New Mexico, regulation of tinv 
ber, fish, and wildlife in Washington, 
and air quality standards in New York. 

Negotiated rule- 
making clearly is not 
a universally applica- 
ble approach to 
resolving these con- 
cerns, but many peo- 
ple who have studied 
the situation believe 
that reg-neg can be 
highly beneficial in 
appropriate circum- 
stances. The accep- 
tance of the process 
in controversial policy 
areas like environ- 
mental and occupa- 
tional safety regula- 
tion is an encouraging 
development. 
Negotiated rulemak- 
ing can be resource- 
intensive in the short 
term for both the 
agency and the other 
participants. For the 
agency, extra expenses include the 
costs of determining who should parti- 
cipate in negotiations and the cost of 
hiring one or more skilled mediators. 
Long-term savings from reduced litiga- 
tion and enforcement activities are 
likely to be significant, but it is difficult 
to document them with any precision. 

Public interest groups and others 
with very limited budgets may find the 
necessary staff time and resources for 
effective participation to be an exces- 
sive burden. Sometimes, it has been 
possible for the regulatory agency or 
others supporting the reg-neg process 
to arrange for a "resource pool" to sup- 
port travel, training, or other appropri- 
ate expenses incurred by participants 
or expended on behalf of the negotiat- 



ing group. 

Regulated businesses will also 
have greater expenses in the early 
stages of negotiated rulemaking. 
However, beyond the direct savings 
from avoiding litigation, there may be 
substantial savings from knowing the 
content and effect of new rules much 
earlier than otherwise, as exemplified 
by the woodstove experience. 
Participation In drafting also can pre- 
vent misunderstandings about the 
meaning of rules and lead to more 
cooperative future relationships among 
the affected parties and the agency. 

Congressional interest in negotiat- 
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ed rulemaking has grown as agency 
experience demonstrates the useful- 
ness of the procedure. Passage of the 
Negotiated Rulemaking Act of 1990, 
Public Law 101-648, established a 
statutory framework for agency use of 
reg-neg, codifying important procedural 
protections for openness and account- 
ability and clarifying some provisions of 
prior law. The Act incorporates the 
basic principles of the Administrative 
Conference's recommendations on reg- 
neg, as well as some practical lessons 
from the experience of the agencies 
that have used the process, but does 
not require its use. Agencies are 
encouraged to use negotiated rulemak- 
ing when it will enhance the ordinary 
informal rulemaking procedure, and the 
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statutory language is not to be con- 
strued to limit innovation or experimen- 
tation with the technique. Rnally, the 
terms of the Act provide for repeal in 
1996, after six years, though this provi- 
sion was intended to ensure appropri- 
ate congressional oversight rather than 
termmation of use of the process. 

Congress has on several occasions 
inserted mandatory reg-neg provisions 
in substantive bills. These include the 
Hawkins-Stafford Elementary and 
Secondary School Improvement Amend- 
ments of 1988 (Public Law 100-297), 
in connection with the federal program 
of aid for education of disadvantaged 
children, the Carl D. Perkins Vocational 
and Applied Technology Education Act 
Amendments of 1990 (Public Law 101- 
392), the Higher Education Act 
Amendments of 1992 (Public Law 102- 
325), and the Price-Anderson 
Amendments Act of 1988 (Public Law 
100-408), in connection with indemnifi- 
cation of radiopharmaceutical 
licensees. The procedures specified in 
some of this legislation differ in a few 
respects from those provided in the 
Negotiated Rulemaking Act. The 
Negotiated Rulemaking Act could serve 
as a standard procedural reference If 
Congress were to employ reg-neg in 
any future legislation, so as to avoid a 
confusing proliferation of varying proce- 
dures. 

Deciding to Use Negotiated 
Rulemaking 

The idea of using negotiated rule- 
making may originate with the regulatory 
agency, or it may be proposed by any- 
one interested in the content of a pro- 
posed rule. The request may be sub- 
mitted formally, as in a petition for rule- 
making, or it may be suggested in infor- 
mal contacts with agency officials. The 
agency then must determine the appro- 
priateness of the procedure for the reg- 
ulatory problem at hand. 

Certain characteristics of rulemak- 
ing proceedings favor trying to negoti- 
ate a proposed rule. First, the number 
of distinct Interests concerned with the 
proposed rule, including any relevant 
government agencies, must be small 
enough so that they can be fairly repre- 
sented by not more than twenty to 
twenty-five negotiators. There should 
be a number of diverse issues that par- 
ticipants can rank according to their 



own priorities so that there will be 
room for compromise on some of the 
issues as an agreement is sought. 
However, the issues to be negotiated 
should not require compromise of prin- 
ciples so fundamental to the parties 
that there is no hope of achieving a 
consensus. 

Parties must indicate a willingness 
to negotiate in good faith, and no sin- 
gle interest should be able to dominate 
the negotiations. Parties will engage 
in meaningful negotiations only when 
they believe they have something to 
gain from the exercise. A deadline for 
completion of negotiations, whether 
Imposed by statute, by the agency, or 
by other circumstances, may lend a 
degree of urgency that can aid the 
negotiators in reaching a consensus on 
a proposed rule. 

Agencies usually approach the 
decision whether to use reg-neg by 
asking a "convenor* to assess how 
well the particular circumstances fit 
these criteria. Convenors have gener- 
ally been private contractors with expe- 
rience in dispute resolution proce- 
dures, but they have sometimes been 
government employees not otherwise 
involved in the proceeding. The con- 
venor would recommend to the agency 
whether to establish a committee to 
negotiate a draft rule. The convenor 
might also submit a proposal for the 
composition of the committee and 
identify a preliminary set of issues to 
be negotiated. 

It is essential for the success of 
reg-neg that all concerned interests be 
represented in the negotiations. 
Therefore, the agency and the convenor 
must make reasonable efforts to 
ensure that all relevant interest groups 
and others who may be affected by the 
rule are aware of the proceeding- 
Public notices in the Federal Register 
and in appropriate trade journals are 
required by the Negotiated Rulemaking 
Act, explaining the agency's plans for 
the proceeding and allowing a thirty- 
day period for applications for commit- 
tee membership from affected persons 
who believe they are not adequately 
represented. These notices, as well as 
adherence to general requirements for 
establishing advisory committees (e.g., 
the Federal Advisory Committee Act, 
where applicable), can be very useful 
as a check against inadvertent omis- 



sion of an essential party. Keeping the 
public informed also helps to avoid the 
perception that a private deal is being 
arranged behind closed doors. 

The convenor normally proceeds by 
contacting relevant agency officials and 
known interest groups and interviewing 
them in an effort to identify all other 
interests, to define the issues that 
need to be addressed in the rule- 
making, and to explore whether it is 
possible to obtain commitments to 
negotiate from representative parties 
and agency personnel. The convenor 
attempts to assemble a balanced 
committee willing and able to wori< 
toward the goal of consensus on a rule 
that Is within the agency*s statutory 
authority and which addresses the 
issues that cause the agency to 
consider adopting a rule. 

Negotiating the Rule 

The central feature of the reg-neg 
process is the negotiation phase. The 
negotiations are not merely a substi- 
tute for public hearings or a public 
comment period. Rather, the negotia- 
tions present all participants with an 
extraordinary opportunity to have their 
views and needs heard and understood 
by persons actually engaged in crafting 
the regulation. Opposing views also 
will be discussed, and the negotiating 
group will attempt to find a balanced 
resolution. 

Most federal agencies using reg- 
neg have found it worthwhile to begin 
with a four- to six-hour training and 
orientation session for participants. 
These Informal meetings introduce 
participants to the overall process and 
expose them to consensus-5uilding 
techniques and a common vocabulary. 
At the same time, parties have an 
opportunity to become acquainted with 
each other in a neutral setting end to 
begin building a constructive relation- 
ship. 

Regulatory negotiations tend to be 
more successful when the commrttee 
has the assistance of one or more 
experienced mediators. Mediators may 
be the same persons who acted as 
convenors. For both convenors and 
mediators, careful selection is crucial 
to success. Each member of the 
negotiation committee must ha-ve 
confidence in the mediator's skills in 
managing the process, in the media- 
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tor's neutrality on the issues under 
consideration, and in the mediator's 
lack of bias with respect to the parties. 

Jt is important for the agency to 
participate fully in the negotiations, 
making sure that at all times the par- 
ticipants are aware of what action the 
agency Is likely to take if the commit- 
tee does not reach a consensus. The 
knowledge that the agency will write rts 
own rule if the negotiators cannot 
agree often provides a strong incentive 
to the parties to find a common ground 
for achieving those points that are 
most important to them, while compro- 
mising on those matters of less impor- 
tance. 

Early in the negotiations, the conv 
mittee will need to agree on the Issues 
to be negotiated and set the commit- 
tee's agenda. Subcommittees or work- 
ing groups may be formed to assemble 
data or examine issues and prepare 
proposals for consideration by the full 
committee. Allied interests may want 
to caucus privately to explore joint 
negotiating positions. 

Participants in reg-neg often repre- 
sent large constituencies that must be 
kept Informed continually throughout 
the proceeding. Before a final commit- 
ment is made, the participants must 
be assured that they really are speak- 
ing for their constituencies. Especially 
if consensus is reached, it will be 
important for the negotiators to explain 
to their constituents the nature of the 
proposal and the value of supporting 
the agreement. 

The goal of the committee is to 
reach "consensus" on a draft rule. 
This term is usually understood to 
mean that each interest represented 
concurs in the result, unless all menv 
bers of the committee agree at the out- 
set to a different meaning. In practice, 
consensus has meant that no interest 
represented on the committee opposes 
the decision. Achieving consensus 
does not necessarily require a formal 
yes or no vote. Nor is it necessary 
that each interest represented affirma- 
tively endorse the decision so long as 
each agrees not to oppose the deci- 
sion. In effect, requiring unanimity 
gives every Interest group a potential 
veto power. This can be important in 
obtaining participation by all of the 
affected interests, particularly those 
believing that they will be at a disad- 



vantage in numbers or resources. 

Negotiations that do not result in 
consensus on a draft rule can still be 
very useful to the agency by helping it 
to understand the concerns and view- 
points of all parties, narrowing the 
issues in dispute, identifying informa- 
tion necessary to resolve issues, 
ranking regulatory priorities, and finding 
potentially acceptable solutions. 

A growing body of experience 
shows that the negotiated rulemaking 
process can be valuable to regulatory 
agencies, regulated entities, and other 
affected interests. Generally, the 
participants in the more successful 
negotiations have expressed satisfac- 
tion with the process and there has 
been only limited litigation to date. 

The search for alternative proce- 
dures is not really new. For example, 
administrative agencies were created 
and given rulemaking authority in part 
to obviate the need for ongoing con- 
gressional legislation. Similarly, admin- 
istrative adjudication is, in effect, a 
substitute for court litigation. The cur- 
rent effort to expand the use of alter- 
native procedures in administrative 



practice is nnotivated by a desire to 
ameliorate the factors that tend to for- 
malize these agency processes and 
encourage contentious behavior among 
parties to regulatory disputes. Reg-neg 
has always enjoyed bipartisan support, 
and is now an important element of 
the Clinton Administration's program of 
"reinventing government." 

Copyrighted. This article Is reprinted 
by permission from the American Bar 
Association and the author. (The 
Environmental Law Manual, 1992, pp. 
40-49.) Updated by the author for 
GLOBAL TRADE TALK. 

Editor's Note: See your Federal agency 
library or a Federal Depository Library for a 
copy of the Negotiated Rulemaking 
Sourcebook, 1990, 923 pp., by David M. 
Pritzker and Deborah 5. Dalton. The 
Admlnistrathfe Conference Is currently con- 
sidering an updated edition which will be 
for sale by the Superintendent of 
Documents, U.S. Government Printing 
Office, 

The Negotiated Rulemaking Act has 
been codified at 5 U,S.C 561-570. 
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NEGOTIATED RULEMAKING 



1. EVALUATION 



• Identify issues and deadlines 
« Identify interested parties 

« Compare to selection criteria 

• Conflrm management interest 

• Select convener 



2. CONVENING PHASE I 



Identify additional parties 

Discuss RegNeg with parties 

Discuss issues with parties 

Determine willingness of parties to negotiate 

Report to agency 

Obtain agency management commitment 

Preliminary selection of 15-20 participants 



5* RULEMAKING 



Negotiations concluded 

If consensus reached on language of rule: 

1. Agency circulates draft for internal/external 

review 

2. Agency publishes consensus on draft rule 
If consensus is reached only on issues or outline: 

1. Agency drafts proposed rule 

2. Agency circulates draft for internal/external 

review 

3. Agency pubUshes NPRM 
If consensus is not reached 

1. Agency proceeds with rulemaking with 

discussions as guide 

2. Agency drafts and publishes NPRM 
Draft rule is subject to public comment 
Committee notified of public comments 
Agency revises rule if necessary 

Agency publishes final rule 



3. CONVENING PHASE II 



• Obtain parties commitment to negotiate 

• Publish "notice of intent to negotiate" in Federal Register 

• Process FACA charter 

« Select facilitator/mediator 

^ Respond to public comments on "notice" 

« Adjust committee membership if necessary 

• Arrange organizational meeting 

• Arrange committee orientation/training 



4, NEGOTIATIONS 



Establish ground rules/protocols 
Define consensus 
Set meeting schedule 
Publish notices of meetings 
Review available information and issues 
Review draft rule or proposals 
Establish workgroups or subcommittees 
Negotiate text or outline of proposed rule 



NEGOTIATED 
RULEMAKING 
SOURCEBOOK 



David M. Pritzker 
Administrative Conference of the United States 

and 

Deborah S. Dalton 
Environmental Protection Agency 



OFnCE OF THE CHAIRMAN 

ADMINISTRATIVE CONFERENCE OF THE UNITED 

STATES 



JANUARY 1990 
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CHAPTER 2 - WHEN TO USE NEGOTIATED 
RULEMAKING 



Evaluating a Rule's Suitability for Negotiated Rulemaking 

Not all rules are suitable for negotiated rulemaking, and 
the criteria for a good candidate may vary from one program 
to another in the federal government. The reasons to negotiate 
a rule may derive from a desire to reduce litigation or 
contentiousness, or from a desire to increase public 
participation in particular rulemaking proceedings. Several 
conditions are conducive to successful negotiation of rules. 
(See Administrative Conference Recommendation 82-4 in the 
appendix to chapter 1; and Harter, Negotiaiing Regulations: A 
Cure for Malaise^ in chapter 13.) The following list is taken 
from testimony on S. 1504 by Philip J. Harter, before the 
Senate Committee on Governmental Affairs, May 13, 1988: 



■ A limited number of interests will be significantly 
affected, and they are such that individuals can be 
selected to represent them. A rule of thumb is that no 
more than twenty-five people would have to 
participate at any one time, although each interest may 
be represented by a caucus or "team." Discussions can 
become unwieldy if there are many more than that. 
While this may seem like a small number and hence a 
significant limitation, only a few parties play the 
significant roles in most major rulemakings. The 
process would not be appropriate, however, if a major 
interest is not sufficiently organized so that a 
representative can be selected. 

■ The issues are known and ripe for decision. The 

parties would not likely grapple with issues that are 
only emerging and are neither well defined nor 
imminent for decision. Thus, the matter must be 
sufficiently developed so the participants can focus on 
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relatively well crystallized issues: it is on the action 
agenda. 

■ No party will have to compromise a fundamental 
value. Negotiations are not appropriate if a party 
would be required to violate something it holds as a 
fundamental precept While the issues presented for 
agreement can be major and important, if they rise to 
the level of faith, agreement is unlikely. Such issues 
need to be resolved in some other forum. 

■ The rule involves diverse issues. The parties, will 
likely not agree if only one issue is presented. The 
advantage of negotiations is a type of "Jack Sprat" 
rulemaking ~ what may be critical to one party may 
well not be so important to another. Thus, the parties 
can rank the issues according to their respective needs 
and priorities and thereby attempt to reach an 
accommodation. Doing so requires that the rule in 
question raise a range of issues or approaches. 

■ The outcome is genuinely in doubt If a party has 
the raw power — through political influence, a 
commanding position on the relevant facts, or 
bargaining strength ~ to dictate the results of the 
proceeding, it would likely be inappropriate to use a 
consenstis process. Those without direct power would 
generally need the formal structure of the rulemaking 
process to protect their interests or to alter the relative 
power balance. If, however, there is sufficient 
countervailing power so that no party can achieve its 
goal without incurring a sanction it views as 
unacceptable, the process would be a suitable way of 
reconciling those positions and avoiding the impasse. 

■ The parties view it as in their interest to use the 
process. Negotiation is a voluntary process parties 
engage in because they believe they will be able to 
achieve more by doing so as opposed to using some 
other means to pursue their desires. A party that feels 
forced to the table may go through the motions of 
participation, but it will likely not be a full, creative 
participant and may take actions subsequently to 
attempt to scuttle the product of any discussions. 
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■ The agency is willing to use the process and 
participate in iL Experience shows rather dramatically 
that any agency can find creative ways to sabotage a 
process it does not like. Thus, even if the private 
groups met and developed a recommendation, the 
agency may well reject it as a result of the "not 
invented here" syndrome or a concern that the "proper" 
balance was not struck. . . . [T]he agency must believe 
the direct discussions are an appropriate way to 
develop the proposal. Moreover, a senior official, 
generally the one who would be responsible for 
developing a draft rule inside the agency, should 
participate as a full member of the negotiations so that 
the agency's views can be incorporated in the 
deliberations and the agency feels a part of it. 



The following important factors may be added to Philip 
Barter's list 

■ No one interest should be able to dominate the 
proceeding. All participants must feel that their 
concurrence in any agreement is essential. 

■ There should be a deadline for achieving consensus. 
A reasonably firm deadline for conclusion of 
negotiations will help the participants to keep moving 
toward a resolution at an efficient pace. The deadline 
may be externally imposed by statute or court order, 
or may be set by the agency. 



Since the Administrative Conference adopted its initial 
reg-neg recommendation in 1982, at least eighteen negotiated 
rulemaking proceedings have been undertaken by federal 
agencies. Each agency has applied the above conditions in its 
own way to select appropriate rules, sometimes with additional 
conditions. The Environmental Protection Agency decided very 
early to institutionalize its negotiated rulemaking program and 
drafted its own selection criteria, which are included in the 
appendix. EPA has conducted seven negotiations, the largest 
number of reg-negs to date for any agency. 
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How Is Negotiated Rulemaking Proposed? 

How does a rule come to be considered for negotiated 
rulemaking? Proposals may originate with agency staff, 
external affected parties, or by congressional direction. The 
Administrative Conference believes that regulatory agencies 
usually should determine whether to use negotiated rulemaking 
in particular cases. (See Recommendations 82-4 and 85-5 in 
the appendix to chapter 1.) In some instances, however. 
Congress has made this judgment and has mandated use of reg- 
neg. (See chapters 10 and 11 concerning (i) the amendment to 
section 1431 in the Hawkins-Stafford Elementary and 
Secondary School Improvement Amendments of 1988, Pub. L. 
100-297, and (ii) section 19 of the Price- Anderson 
Amendments Act, Pub. L. 100-408.) 

The first EPA negotiated rulemaking proceedings were 
selected after the agency solicited suggestions from the public 
through a Federal Register notice and other efforts (see 
appendix). EPA published a similar notice again in December 
1988, Other reg-negs have come from unsolicited proposals 
received from industry or public interest groups that wanted to 
increase the effectiveness of their participation in the drafting 
of a rule. Some rules have been identified by agency 
rulemaking staff or management interested in augmenting in an 
organized way their normal process for consultation with the 
regulated community. 

Only one agency, EPA, has institutionalized the process 
with a full time staff to evaluate candidates and manage the 
process. EPA's Regulatory Negotiation Project, located in the 
Office of Policy, Planning and Evaluation, is responsible for a 
systematic evaluation of rules under development for possible 
negotiated rulemaking. Project staff members make 

recommendations to the rulemaking staff with regard to the 
appropriateness of particular rules for negotiation. The Project 
also provides staff and contract assistance to rulemaking offices 
in setting up and managing negotiated rulemaking proceedings. 



Appendix 

The appendix contains EPA's criteria for selection of cases 
for which negotiated rulemaking will be used. Also included 
are documents illustrating two approaches to generating 
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nominations of candidate regulations for reg-neg --a letter 
from John McGlennon seeking suggestions from a targeted 
audience, sent on behalf of EPA, and a notice that EPA placed 
in the Federal Register requesting such information from the 
general public. 
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EPA REGULATORY NEGOTIATION CANDIDATE 
SELECTION CRITERIA 

It is important to screen potential rulemakings to identify instances where 
negotiation of the rule has a high probability of successful use. The Regulatory 
Negotiations Project uses the following criteria to screen and select appropriate items. 
We developed them based both on a thorough review of the considerable literature on the 
use of negotiations to resolve a wide range of environmental disputes and on a careful 
analysis of instances in which regulatory negotiations have been used. An item need not 
meet all of these criteria to be qualified as a candidate. 

Criteria for the Item 

o The proposal should require the resolution of a limited number of 

interdependent or related issues, none of which involve fundamental 
questions of value, or extremely controversial national policy. Rulemaking 
that involves 2nd tier, "how-to" implementing rules may be more likely to 
be successful. 

The policy implications of the issues to be resolved are more-or-leSs limited 

programmatically, i.e., the rulemaking will not establish binding precedents 
in program areas not encompassed by the negotiations. Complex multi- 
media issues may be difficult to resolve. 

o There must be a sufficiently well-developed factual base to permit 

meaningful discussion and resolution of the issues. 

o There should be several ways in which the issues can be resolved. 

There should be a firm deadline imposed upon the negotiations by EPA 

due to some statutory, judicial or programmatic mechanism. The deadline 
should provide adequate time for negotiation of the issues. 

Criteria for the Participants 

Those participants interested in or affected by the outcome of the 

development process should be readily identifiable and relatively few in 
number. Participants should be able to represent and reflect the interests 
of their constituencies. 

The parties should have some common goals. They should be in good faith 

about wanting to participate in negotiations. They should feel themselves 
as likely, if not more likely, to achieve their overall goals using 
negotiations as they would through traditional rulemaking. 

o Some of the parties should have common positions on one or more of the 

issues to be resolved which might serve as a basis for agreement during the 
course of negotiations. 

The parties should view themselves as having an ongoing relationship with 

the Agency beyond the item under consideration. 

Any ongoing litigation does not inhibit the parties' willingness or ability to 

engage in genuine give-and-take. 
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DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Chapter V 
[Docket No. 93-«; Notice 01] 

Negotiated Rulemaking 

AGENCY: NaDonal Highway Traffic 
Safety Admmistration (NHTSA), DOT. 
ACTION: Request for comments. 

SUMMARY: NHTSA is requesting 
conunents oc which of its contemplated 
future rulemaking proposals would be 
suitable candidates for development 
through the use of the negotiated 
rulemaking process beginning in 
calendar year 1994. NHTSA is 
requesting these comments to aid it in 
compl3ring with the requirement in a 
recent Execntive Order for each agency 
to explore and. where appropriate, use 
consensual mechanisms for developing 
regulations, including negotiated 
niiemaking. These comments will help 
the agency identify possible candidates 
for negotiated rulemaking. 
DAIES: Comments must be received by 
Decemberl?. 1993. 
AOORESSCS: Conunents should refer to 
the docket and notice number of thiR 
notice and be submitted to: Docket 
SectioUp room 5109. National Highway 
Traffic Saiiety Administration, 400 
Seventh Street SW., Washington. DC 
20590. (Docket Room hours are 9:30 ' 
ajD.-4 p JO. Monday through Friday.) 

FOR RmnCR MFORMATIOH CONTACT': 
Mary Versailles. Office of Chief Counsel. 
NOC-20. National Highway Traffic 
Safety Administration. 400 Seventh 
Street. SW^ Washington, DC 20590. 
Telephone: (202) 366-2992. 
SUPPLEMEKTARY INFORMATION: On 
September 30. 1993. the President 
issued Executive Order 12866, 
Regulatory Planning and Review, which 
requires Federal agencies to take various 
actions to improve the regulatory 
process. Among those directives is one 
requiring each agency to explore and. 
where appropriate, use consensual 
mechanisms for developing regulations, 
including negotiated rulemaking. By 
memorandum of the same date, the 
President further ordered each agency to 
identify, wnthin 90 days (i.e., by 
December 29. 1993), at least one 
rulemaking that the agency \^'ill develop 
through the use of negotiated 
rulemaking daring the upcoming year. 
Alternatively, the agency must explain 
why it will not be feasible. 

Negotiated rulemaking is a 
supplement to the traditional 



rulemaking procedures that, if used 
properly, can result in better 
rulemaking, in negotiated rulemaking, a 
regulatory agency arranges for face-to- 
face negotiations among representatives 
of affected interests, including the 
agency, with a goal of arriving at a 
consensus decision on a recommended 
approach to a particular problem within 
the agency's rulemaking authority. The 
recommendation is then used by the 
agency as the basis for issuing a Notice 
of Proposed Rulemaking, if that 
recommendation is within the agency's 
statutory authority. 

The purpose of this notice is to 
request interested persons to submit 
comments that would aid NHTSA in 
determining which, if any. of the 
agency's future proposals for 
rulemaking woiild be appropriate 
candidates for a negotiated rulemaldng 
by NHTSA beginning in calendar year 
1994. To aid interested persons in 
preparing their conunents. the agency 
reconunends that they consult the list of 
future NHTSA proposed rulemaking 
actions listed in the Department of 
Transportation's recently published 
Semiannual Regulatory Agenda (58 FR 
56632. at 56644; October 25. 1993). 

Further,-the agency reouests that 
interested persons base their comments 
on the oiteria that should be satisfied 
in order to have a successful negotiated 
rulemaking. These criteria relate to the 
nature both of the interested parties and 
of the issues. The agency has 
summarized these criteria below. For 
additional details, see. David M. 
Pritzker and Deborah S. Dalton. 
Negotiated Rulemaking Handbook 
(1990); and Philip J. Harter. Negotiating 
Regulations: A Cure for Malaise, 71 Geo. 
L.J. 1 (1982). 

L Parties 

A. Number. The negotiation process is 
appropriate only if the affected interests 
can be represented by a limited number 
of participants, no more than 15 to 20. 

B. WeU-Organized Interests, It must be 
possible to identify people or 
organizations who can effectively 
represent each of the affected interests. 

C. Power. No single interests should 
be powerful enough to dictate the 
outcome of the proceeding without 
incurring an unacceptable sanction from 
the other parties. Even though a party 
may have the power to dictate the 
outcome of a regulation, it may be 
possible for the negotiation to be 
successful, if another party can impose 
an unacceptable sanction (e.g., higher 
costs or delay). 

D. Opportunity for Gain. So that 
parties see it in their interest to 



negotiate, it must t>e possible for all 
parties to win. 

E. Agency is a Willing Fzrticipant. 
The parties must have a r^isonable 
o-pectation that the agency u-ill use any 
consensus reached as the Msis of a 
proposed rule. 

n. Issues 

A. Maturity. The sub)ea matter of the 
negotiation must be identified, and 
there must be sufficient information on 
which to base aidedsion. A rulemaking 
is inappropriate if it requires extensive 
factual research. 

B. Infonnation, In the ahemative, if 
the agency lacks all the necessary 
information to develop a proposed rule, 
negotiated rulemaking can provide a 
better, less adversarial process for 
obtaining information in the possession 
of other affected interests. 

C Deadline. There should be a 
deadline for reaching a decision, to help 
convince the parties that it is in their 
interests to compromise instead of 
having another party make the decision. 
The deadline couJd arise from a statute 
or court order, or alternatively, an 
artificial deadline can be created (e.g., 
by NHTSA committing to publish an 
NPRM by a specific dale). However, the 
deadline must be selected so as to 
provide sufficient time to negotiate. 

D. Multiple Issues, The rule should 
involve diverse issues. This will allow 
room for compromise or trade in the 
negotiation process. 

£. Fundamental Values, The issues 
should be such that no party will have 
to compromise a fundamental value. 
However, it may be possible to agree to 
negotiate only those issues which do net 
affect fundamental values and for the 
agency to tentatively decide the other 
issues. 

If a commenter recommends that a 
particular rulemaking be developed 
through negotiated rulemaking, that 
commenter should show how the 
parties and issues in that rulemaking 
would satisfy each of the above criteria. 

Submission of Comments 

Interested persons are invited to 
submit comments on the proposal. It is 
requested but not required that 10 
copies be submitted. 

All comments must not exceed 15 
pages in length. (49 CFR 553.21). 
Necessary* attachments may be 
appended to these subm^sions without 
regard to the 15-page limit. This 
limitation is intended to eiicourage 
comrnenters to detail their primary 
arguments in a concise fishaon. 

If a commenter wishes to submit 
certain information under a claim of 
confidentiality, three copies of the 
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complete submission, including 
purportedly confidential business 
information, should be submitted to the 
Chief Counsel. NHTSA. at the street 
address given above, and seven copies 
from which the purportedly confidential 
information has been deleted should be 
submitted to the Docket Section. A 
request for confidentiality should be 
accompanied by a cover letter setting 
forth the information specified in the 
agency's confidential business 
information regulation. 49 CFR part 512. 

All comments received before the 
close of business on the comment 
closing date indicated above will be 
considered, and will be available for 
examination in the docket at the above 
address both before and after that date. 
To the extent possible, comments filed 
after the closing date will also be 
considered. NHTSA v^ill continue to file 
relevant information as it becomes 
available in the docket after the closing 
date, and it is recommended that 
interested persons continue to examine 
the docket for new material. 

Those persons desiring to be notified 
upon receipt of their comments in the 
rules docket should enclose a self- 
addressed, stamped postcard in the 
envelope with their conunents. Upon . 
receiving the comments, the docket 
supervisor will return the postcard by 
mail. 

Issued on November 12. 1993. 
Barry Felrice. 

Associate Administrator for Rulemaking. 
fFR Doc. 93-28351 Filed 11-12-93; 4:49 pm] 

8aJJNG COOC 4910^S»-y 
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DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 
49 CFR Part 214 

[FBA Docket No. RSOR 13, Notice No. 11 

RIN213Q-AA86 

Roadway Worker Protection 

agency: Federal Railroad 
Administration (FRA); DOT. 

ACTION: Notice of Proposal to Form a 
Negotiated Rulemaking Advisory. 
Committee and Request for 
Representation. 

SUMMARY: FRA proposes to establish a 
Negotiated Rulemaking Advisory 
Committee under the Negotiated 
Rulemaking Act of 1990 and the Federal 
Advisory Committee Act to develop a 
recommended rule concerning the 
protection of railroad roadway workers. 
The Committee would adopt its 
recommendations through a negotiation 
process. The Committee would be 
composed of persons who represent the 
interests affected by the rule, such as 
labor organizations, railroads, raiboad 
associations, contractor associations, 
and the government. FRA invites 
interested parties to submit nominations 
and applications for membership on the 
Committee. 

DATES: FRA must receive written 
comments and requests for 
representation or membership by 
September 16, 1994. 

ADDRESSES: All written comments 
should be submitted in triplicate to the 
Docket Clerk. Office of Chief Counsel, 
FRA. 400 Seventh Street, S.W.. Room 
8201, Washington, D. C. 20590. 

FOR FURTHER INFORMATION CONTACT: 
Christine Beyer, Trial Attorney. Office 
of Chief Counsel, FRA, 400 Seventh 
Street, S.W., Room 8201, Washington, 
D. C. 20590 (Telephone: 202-366-0621). 



SUPPLEMEflTARY INFORMATION: 
L Background 

(A) History 

The Rail Safety Enforcement and 
Review Act, Pub.L. No. 102-365. 106 
Stat. 972, enacted September 3, 1992, 
required FRA to review its track safety 
standards and revise them based on data 
presented during that review. Among 
the topics to be addressed was "an 
evaluation of employee safety." FRA 
issued an Advance Notice of Proposed 
Rulemaking (ANPRM) on November 16, 

1992 (57 FR 54038) to announce the 
opening of a proceeding to amend the 
Federal Track Safety Standards (49 CFR 
Part 213). That ANPRM addressed the 
general topics td be considered, 
including standards for railroad track 
itself, and protecting maintenance-of- 
way and other non-operating railroad 
employees from the hazards of moving 
railroad equipment. 

As part of that proceeding, FRA 
conducted a series of workshops to 
obtain the industry's views on the need 
for and substance of any changes to 
FRA's regulations. One such workshop 
session, announced in Notice No. 4 of 
that ANPRM issued on February 18. 

1993 (58 FR 8928), and held in 
Washington, D.C. on March 31, 1993 
addressed specifically the issue of 
protection of roadway workers from 
being struck by moving trains and 
equipment. Since that workshop, FRA 
has received petitions for emergency 
orders and rulemaking on the topic from 
the Brotherhood of Maintenance-of-Way 
Employees and the Brotherhood of 
Railroad Signalmen. 

FRA originally planned to include 
protection from moving trains and 
moving equipment into a new Subpart 
G of 49 CFR Part 213, but it will now 
be considered as part of 49 CFR Part 
214, Railroad Workplace Safety. Given 
FRA's desire to address this issue on an 
expedited basis, and because it relates 
more closely to workplace safety than to 
track standards, this proceeding is now 
separated fit)m FRA Docket No. RST- 
90-1 and has been placed in FRA 
Docket No. RSOR 13. Items related to 
this subject which were submitted as 
part of Docket No. RST-90-1 will be 
considered as part of this proceeding, as 
will the transcript of the public 
workshop on March 31. 1993. 

(B) Purpose 

FRA is taking this action for the 
purpose of reducing the risk of death or 
injury railroad roadway workers face 
when struck by moving trains and 
railroad equipment. Since 1989, 21 
roadway workers have been fatally 



43 



Federal Register / Vol. 59, No. 158 / Wednesday, August 17, 1994 / Proposed Rules 42201 



injured by moving trains and 
equipment. Eight workers were struck 
by trains while performing work, three 
were struck by trains on track adjacent 
to the work location, five stepped into 
a train's path, and five were struck by 
maintenance-of-way equipment. These 
fatalities are among tlie following crafts: 
signal maintainers, machine operators, 
. welders, track foremen, track inspectors, 
and track laborers. 

These figures reflect a serious 
problem that may require changes in 
railroad operating rules, training and 
practices. In order to address the 
problem in the short term, FRA 
Administrator Molitoris convened a 
meeting on June 3, 1994 at which FRA 
distributed summaries of the fatalities, 
and enlisted the support of the industr>' 
to address the issue immediately on 
each railroad through local labor/ 
management committees. FRA also 
discussed the option of proceeding vvith 
a negotiated rulemaking, and has since 
preliminarily concluded that this issue 
is an appropriate subject for negotiated 
rulemaking. 

(C) Tenninology 

FRA proposes that llie term **roadway 
worker*' rather than "maintenance of 
way employee" be used in this 
proceeding to define the subject 
persons. This term would encompass all 
employees of a railroad or a contractor 
to a railroad who construct, maintain, 
inspect or repair railroad tracks, 
structures, signal and train control 
systems, communication systems, utility 
systems, or any other fixed property of 
a railroad while in close or potentially 
close proximity to tracks on which 
trains or equipment can be operated., 
The term would apply regardless of the 
craft or class title of the employee, 
affiliation witli any labor organization, 
or rank within the railroad organization. 
Examples of subject persons would be 
trackmen, signal maintainers, bridge 
workers, communication technicians, 
electricians, surveyors, roadmasters and 
chief engineers, while performing their 
duties along the line of road. 

FRA believes that extensive input 
from all interested parties is necessary 
to develop a rule tliat will address both 
the risk of injury from moving railroad 
equipment and the operational concerns 
that this issue presents. Therefore, this 
notice announces FRi\'s proposal to 
address these issues through a 
negotiated rulemaking. 

Set forth below are the basic concepts 
of negotiated rulemaking, suggested 
procedures to be followed, and criteria 
for participant selection. In order to 
begin this process shortly, FRA asks that 
parties representing interests affected by 



a roadway worker safety rule request 
appointment or representation on the 
Committee within thirty days of 
publication of this notice. 

11. Regulatory Negotiation 

Due to the increasing complexity and 
formalization of the written rulemaking 
process, it can be difficult for an agency 
to craft effective regulator)' solutions to. 
certain problems. In the typical 
rulemaking process, the participants 
often develop adversarial relationships 
that prevent effective communication 
and creative solutions. The exchange of 
ideas that may lead to solutions 
acceptable to all interested groups often 
does not occur in the traditional notice 
and comment system. As the 
Administrative Conference of llie 
United States (ACUS) noted in its 
Recommendation 82-4; 

Experience indicates that if liie parties in 
interest were to work together to negotiate 
the text of a proposed rule, they might be 
able in some circumstances lo identify the 
major issues, gauge their in:iportancc to the 
respective parties, identify the information 
and data necessar\' to resolve the issues, and 
develop a rule that is acceptable to the 
respective interests, all within the contours 
of the substantive statute. 

ACUS adopted this recommendation 
in "Procedures for Negotiating Proposed 
Regulations," 47 FR 30708. June 16. 
1982. The thrust of the reccmmendatioji 
is that representatives of all interests 
should be assembled to discuss the 
issue or hazard and all potential 
solutions, reach consensus, and prepare 
a proposed rule for consideration by the 
agency. After public comment on any 
proposal issued by the agency, the 
group would reconvene to review tht^ 
comments and make recommendations 
for a final rule. This inclusive process 
is intended to make the rule more 
acceptable to all affected interests and 
prevent the need for petitions for 
reconsideration and litigation that often 
follow promulgation of a final rule. 

The movement toward negotiated 
rulemaking gained impetus with 
enactment of the Negotiated Rulemaking 
Act of 1990 (Reg-Neg). 5 U.S.C. § 561. et 
seq. More recently, President Clinton 
issued Executive Order 12866 (EO) (58 
FR 51735, October 4, 1993), which 
states the need to reform the current 
regulatory process into one that is 
effective, consistent, and 
understandable. The objectives ol the 
EOare: 

To reaffirm the primacy of Federal agiMiries 
in the regulatory decision-making process; to 
restore the integrity and legitimacy of 
regulatory review and oversight; and to nuiko 
the process more accessible and open lo the 
public. 



Id. Section 6(a) of the EO charges 
government agencies with providing the 
public meaningful participation in the 
regulatory process: 

In particular^ before issuing a notice of 
proposed rulemaking, each agency should, 
where appropriate, seek the involvement ol 
those who are intended to benefit from and 
those eixpected to be burdened by any 
regulation . . . Each agency is also directed 
to explore and, where appropriate, use 
consensual mechaiiisms for developing 
regulations, including negotiated rulcniaking. 

/c/. at 51740. : 

Although relatively new. negotiated 
rulemakings have been used 
successfully by many regulatory 
agencies, including the Federal Aviation 
Administration, the United States Coast 
Guard, the Environfnental Protection 
Agency, and the Occupational Safety 
and Health Administration. FRA now 
intends to begin this process in n 
formalized manner for the first time, 
and does so with enthusiasm and higli 
expectations, FRA welcomes the 
opportunity to work with those who 
will be affected directly by a roadway 
worker safety rule, and is confident that 
the agency and the industry will benefit 
from the process by creating an effect ivo 
and reasonable regulation. 

Pursuant to section 563(a) of Rrg-N(;<;. 
an agency considering rulemaking by 
negotiation should consider whethttr: 

(1) There is a need for the rule; 

(2) There is a fimited number of 
identifiable interests; 

(3) These interests can be adequately 
represented by persons willing to 
negotiate in good faith to reach a 
consensus; 

(4) There is.a reasonable likelihood that \h\'.- 
committee will reach consensus within it 
fixed period of time; 

(5) The negotiated rulemaking procediin- 
will not unreasonably delay the notice of 
proposed rulemaking; 

(6) the agency has adequate resources anti 
is willing to commit such resources to iht; 
process; and 

(7) The agency is committed to use the 
result of the negotiation in fomiulating a 
proposed. rule if at all possible. 

For the.reasons stated in. this Notice. 
FRA believes that these criteria have 
been met with respect to railroad 
roadway safety issues. 

The regulatory negotiation FRA 
proposes would be carried out by an 
advisory committee (Committee) created 
under the JFederal Advisory Committee 
Act (FACA), as amended, 5 U.S.C App., 
and in. a manner that reflects 
appropriate rulemaking object! ves, 
including pertinent Executive Orders. 
FRA.will be represented on tlie 
Committee and will take an active part 
in the negotiations as a Committee 
member. However, pursuant to section 
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566(c) of Reg-Neg, the person(s) 
designated to represent FRA would not 
facilitate or otherwise chair the 
proceedings. The agency is committed 
to this process and is quite optimistic 
that it will result in the issuance of an 
NPRM and final rule that will be 
acceptable to the members of the 
Committee. Because of the need to issue 
a rule on this subject. FRA is prepared 
to go forward with an NPRM that is not 
the product of the negotiations in the 
unlikely event the negotiation fails or if 
the Committee's recommendation is not . 
acceptable. 

IIL Procedures and Guidelines * 

The following proposed procedures 
and guidelines would apply to this 
process, subject to appropnate changes 
made as a result of comments received 
0];i this Notice or as are determined to 
be necessary during the negotiating 
process. 

(A) Facilitator: FRA is seeking the 
services of a facilitator for the 
negotiating group. The facilitator will 
not be involved with substantive 
development of this regulation. This 
individual will chair the negotiations, 
may offer alternative suggestions toward 
the desired consensus, will help 
participants define and reach 
consensus, and will determine the 
feasibility of negotiating particular 
issues. The facilitator may ask members 
to submit additional information or to 
reconsider their position. FRA will 
contact mediation organizations for 
potential candidates, and will consider 
nominations made in comments 
received in response to this Notice. 

(B) Feasibility: FRA has examined the 
issues and interests involved and has 
made a preliminary inquiry among 
representatives of those interests to 
determine whether it is possible to 
reach agreement on: (a) individuals to 
represent those interests; (b) the 
preliminary scope of the issues to be 
addressed; and (c) a schedule for 
developing a notice of proposed 
rulemaking. On the basis of the history 
of this issue and our preliminary 
inquiry, we believe that regulatory 
negotiation could be successful in 
developing a workable proposal for a 
notice of proposed rulemaking and a 
final rule, and that the potential 
participants listed below would 
adequately represent the affected 
interests. - 

(C) Participants and Interests: The 
number of committee participants 
generally should not exceed 25. 

Please note that each individual or 
organization affected by a final rule 
need not have its own representative on 
the Committee. Rather, each interest 



must be adequately represented, and the 
Committee should be fairly balanced. 
Individuals who are not part of the 
Committee may attend sessions and 
confer with or provide their views to 
Committee members. 

The following interests have been 
tentatively identified as those that are 
likely to be significantly affected by the 
rule: 

(1) Railroad labor organizations; 

(2) Railroads, including classes 1 
through 3, the short lines, public transit 
operations, and their associations; 

(3) Contractors to railroads who 
perform roadway work; and 

(4) The Federal government. 

FRA proposes that persons selected 
by the various interests be named to the 
Committee. The follov^ng interests have 
been tentatively identified as those that 
would supply Committee members: 

(1) The Brotherhood of Maintenance- 
of-VVay Employes; 

(2) The Brotherhood of Railroad 
Signalmen; 

(3) The American Train Dispatchers 
Association; 

(4) The Association of American 
Railroads; 

(5) The American Short Line Railroad 
Association; 

(6) American Public Transit 
Association; and 

(7) FRA. 

As indicated in paragraph F of this 
notice, FRA invites applications for 
representation from any interests that 
will be affected by a rule, but are not 
named in this list. FRA is committed to 
an open and comprehensive negotiation, 
and therefore strongly encourages any 
such party to file an application for 
membership. These applications may 
come from railroads, labor 
organizations, associations, or other 
interests, must be filed within thirty 
days, and must meet the requirements 
set forth in this notice. Also, the 
interests listed above and those who 
apply for representation on the 
Committee should provide the name(s) 
of the individual(s) they propose to 
represent their interests. The Committee 
should not exceed twenty-five members. 

(D) Good Faith: Participants must be 
committed to negotiate in good faith. It 
is therefore important that senior 
individuals within each interest group 
be designated to represent that interest. 
No individual will be required to 
*'bind" the interests he or she 
represents, but the individual should be 
at a high enough level to represent the 
interest with confidence. For this 
process to be successful, the interests 
represented should 'be willing to accept 
the final Committee product. 

(E) Notice of Intent to Establish 
Advisory Committee and Request for 



Comment: In accordance with the 
requirements of FACA, an agency of the 
Federal government cannot establish or 
utilize a group of people in the interest 
of obtaining consensus advice or 
recommendations unless that group is 
chartered as a Federal advisory 
committee. It is the purpose of this 
Notice to indicate our intent to create a 
Federal advisory committee, to identify 
the issues involved in the rulemaking, 
to identify the interests affected by the 
rulemaking, to identify potential 
participants who will adequately 
represent those interests, and to ask for 
comment on the use of regulatory 
negotiation and on the identification of 
the issues, interests, procedures, and 
participants. 

(F) Requests for Representation: One 
purpose of this Notice is to determine 
whether interests exist that may be 
substantially affected by a rule, but have 
not been represented in the list of 
prospective Committee members. Please 
identify such interests if they exist. Each 
application for membership or 
nomination to the Committee should 
include: (i) the name of the applicant or 
nominee and the interests such person 
would represent; (ii) evidence that the 
applicant or nominee is authorized to 
represent parties related to the interests 
the person proposes to represent; (iii) a 
written commitment that the applicant 
or nominee would participate in good 
faith; and (iv) the reasons any 
representative identified in the Notice 
does not represent the interests the 
nominee is alleged to represent. If an 
additional person or interest requests 
membership or representation on the 
Committee, FRA shall determine (i) 
whether that interest will be 
substantially affected by the rule, (ii) if 
such interest would be adequately 
represented by an individual already on 
the Committee, and (iii) whether the 
requester should be added to the group 
or whether interests can be consolidated 
to provide adequate representation. 

(G) Final Notice: After evaluating 
comments received as a result of this 
notice, FRA will issue a final notice 
announcing the establishment of the 
Federal advisory committee, unless it 
determines that such action is 
inappropriate in light of comments 
received, and the composition of the 
Committee. After the Committee is 
chartered the negotiations would begin. 

(H) Administrative Support and 
Meetings: Staff support would be 
provided by FRA and meetings would 
take place in Washington, D.C., unless 
agreed otherwise by the Committee. 

(I) Tentative Schedule: If the 
Committee is established and selected, 
FRA will publish a schedule for the first 
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meeting in the Federal Register. The 
first meeting will focus on procedural 
matters, including dates, times, and 
locations of future meetings. Notice of 
subsequent meetings would also be 
published in the Federal Register before 
being held. 

FRA expects that the Committee 
would reach consensus and prepare a 
report recommending a proposed rule 
within six months of the first meeting. 
However, if unforeseen delays occur, 
the Administrator may agree to an 
extension of that time if a conisensus of 
the Committee believes that additional 
time will result in agreement. The 
process may end earlier if the facilitator 
so reconmiends. 

(J) Committee Procedures: Under the 
general guidance of the facilitator, and 
subject to legal requirements, the 
Committee would establish the detailed 
prbcp^i^^s for meetings which it 
considers appropriate. 

(K) Recora of Meetings: In accordance 
with FACA*s requirements, FRA would 
keep a record of all Committee 
meetings. This record would be placed _^ 
In the public docket for this rulemaking. 
Meetings of the Committee would 
generally be open to the public. 

(L) Consensus: The goal of the 
negotiating process is consensus. FRA 
proposes that the Committee would 
develop its own definition of consensus, 
which may include unanimity, a simple 
majority, or substantial agreement such 
that no member will disapprove the 
final reconunendation of the Committee. 
However, if the Committee does not 
develop its own definition, consensus - 
shall be unanimous concurrence. 

(M) Notice of Proposed Rulemaking 
and Final Rule: The Committee's first 
objective is to prepare a report 
containing a notice of proposed 
rulemaking, preamble, and economic 
evalutation. If consensus is not obtained 
on some issues, the report should 
identify the areas of agreement and 
disagreement, and explanations for any 
disagreement. It is expected that 
participants will address cost/benefit, 
paperwork reduction, and regulatory 
flexibility requirements. FRA would 
prepare an economic assessment if 
appropriate. 

FRA would issue the proposed rule as 
prepared by the Committee unless it is 
. inconsistent with statutory authority of 
the agency or other legal requirements 
or does not, in the agency's view, 
adequately address the subject matter. If 
that occturs. FRA would explain the 
reasons for its decision, or would 
modify the proposal in a way that 
allows the public to distinguish 
modifications from the original 
proposal. 



Tlie Committee would reconvene to 
review comments received in response 
to pubUcation of the proposed rule and 
would negotiate to produce a 
recommended final rule. FRA would 
issue the recommended final rule as 
prepared by the Committee unless it is 
inconsistent with statutory authority of 
the fligency or other legal requirements 
or does not, in theagency's view, 
adequately address the subject matter. If 
that occurs, FRA would explain the 
reasons for its decision, or would 
modify the recommended final rule in a 
way that allows the public to 
distinguish modifications from the 
recommended final rule. 

(N) Key Issues for Negotiation: FRA 
has reviewed correspondence, petitions, 
injury data, existing railroad operating 
practices, and has engaged in extensive 
dialogue concerning the protection of 
roadway workers. Based on this 
information and rulemaking 
requirements, FRA has tentatively 
identified major issues that should be 
considered in this negotiated 
rulemaking. Other issues related to 
roadway protection not specifically 
listed in this Notice may be addressed 
as they arise in the course of the 
negotiation. Comments are invited 
concerning the appropriateness of these 
issues for consideration and whether 
other issues should be added. 

1. Are devices available that may be 
used to reduce the risk of danger to 
roadway workers? If so, how do these 
devices work and what are the costs 
associated with them? 

Z* Are there appropriate procedures or 
operating practices that may be 
instituted effectively to reduce the risk 
of danger to roadway workers? If so, 
what are the costs that will be 
associated with implementing these 
practices and procedures? 

3. Are there appropriate training 
programs that may be given to reduce 
the risk of danger to roadway workers? 
If so, at what intervals should they be 
taught? Also, what are the costs and the 
time associated with such a program? 

4. Are there peculiar topograpnical, 
environmental, and operational 
conditions that must be considered in 
developing a program to reduce the risk 
of harm to roadway workers? What are 
the specific conditions, and how dp 
they vary from one region to another, 
and from one railroad to another? What 
would the cost for this program be? 

5. Should any program developed 
vary according to the size of a railroad? 
If 90. explain why such variations are 
necessary and how the programs should 
differ. 

6. What recordkeeping and reporting 
requirements, if any, should be 



instituted to advance the safety of 
roadway workers? What is the amount 
of time and cost involved with these 
requirements? 

7. What enforcement procedures 
should FRA utilize to ensure 
compliance with any rule developed? 

8. Aside from the obvious benefit of 
providing safer working conditions and 
so reducing the risk of injury and death 
for roadway workers) are there 
additional benefits (both monetary and 
non-monetary) that will result from the 
implementation of a rule concerning 
roadway workers? 

9. Do any railroads ciurently have 
internal operating practices that address 
the intended purposes of this negotiated 
rulemaking? IJf so, please provide the 
background for implementation of these 
practices, and a description of their 
effectiveness. Also, what were the costs 
and benefits associated with 
implementing these practices? 

IV. Public Participation 

FRA invites comments on all issues, 
procedures, guidelines, interests, and 
suggested participants embodied in this 
Notice. All comments and requests for 
participation should be submitted to the 
Docket Clerk, Office of Chief Counsel, 
FRA. 400 Seventh Street, SW., Room 
8201, Washington, DC 20590. 

Issued this 11th day of August 1994. 
Jolene M. Moiitoris, 
Administrator. 

IFR Doc 94-20078 Filed 8-16-94; 8:45 ami 
BtLUNG CODE 491G-06-P 



46 



Administrative Conference of the United States 



Recommendation 82-4, 1 CFR §305.82-4 



9305.82-4 Procedurea for Negotiating 
PropoMd Regulations (Recommenda- 
tion No. 82-4). 

The complexity of government regulation 
has Increased greatly compared to that 
whkh existed when the Administrative Pro- 
cedure Act was enacted, and this complexity 
has been accompanied by a formalization of 
the rulemaking process beyond the brief, 
expeditious notice and comment procedures 
envisicmed by section 553 of the APA. Proce- 
dures in addition to notice and comment 
may. in some instances, provide Important 
safeguards against arbitnry or capricious 
decisions by agencies and help ensure that 
agencies develop sound factual bases for the 
exercise of the discretion entrusted them by 
Congress, but the increased formalization of 
the rulemaking process has also had adverse 
consequences. The participants, including 
the agency, tend to develop adversarial rela- 
tionships with each other causing them to 
take extreme positions, to withhold infor- 
mation from one another, and to attack the 
legitimacy of opposing positions. Becaus e of 
the adversarial relationships, participants 
often do not focus on creative solutions to 
problems, ranking of the issues Involved in a 
rulemaking, or the important details in- 
volved in a rule. £xtensive factual records 
are often developed' beyond what Is neces- 
sary. Long periods of delay result, and par- 
ticipation in rulemaking proceedings can 
become needlessly expensive. Moreover, 
many participants perceive their roles in the 
rulemaking proceeding more as positioning 
themselves for the subsequent Judicial 
review than as contributing to a solution on 
the meritf at the administrative leveL Ftoal- 
ly. many participants remain dissatisfied 
with the policy Judgments made at the out- 
come of nilemaUng proceedings. 

Participants in rulemaking rarely meet as 
a group with each other and with the 
agency to communicate their respective 
views so that each can react directly to the 
concerns and positions of the others in an 
effort to resolve conflicts. Experience indi- 
cates that if the parties in interest were to 
work together to negotiate the text of a pro- 
posed rule, they might be able In some dr- 
cimistances to identify the major issues, 
gauge their importance to the respective 
parties, identify the information and data 
necessary to resolve the issues, and develop 
a rule that is acceptable to the respective In- 
terests, all within the contours of the sub- 
stantive statute. For example, highly tech- 
nical standards are negotiated that have ex- 
tensive health, safety, and economic effects; 
lawsuits challenging rules are regularly set- 
tled by agreement on a negotiated rule; 
publk law litigation involves sensitive nego- 



tiation over rule-like issues; and many envl- 
roiunental disputes and policies have been 
successfully negotiated. These experiences 
can be drawn upon in certain rulemaking 
contexts to provide procedures by which af- 
fected interests and the agency might par- 
ticipate directly in the development of the 
text of a proposed rule through negotiation 
and mediation. 

The Federal Advisory Committee Act 
(FACA) has, however, dampened adminis- 
trative enthusiasm for attempts to buUd on 
experience with successful negotiations. 
Without proposing a general revision of 
FACA, the Administrative Conference urges 
that Congress amend the Act to facilitate 
the use of the negotiating procedures con- 
templated in this recommendation. 

The suggested procedures provide a mech- 
anism by which the benefits of negotiation 
could be achieved while providing appropri- 
ate safeguards to ensure that affected inter- 
ests have the opportunity to participate. 
that the resulting rule is within the discre- 
tion delegated by Congress, and that it is 
not arbitrary or capricious. The premise of 
the recommendation is that provision of op- 
IMrtunlUes and incentives to resolve issues 
during rulemaking, through negotiations. 
wHl result in an improved process and better 
rules. Such rules would likely be more ac- 
ceptable to affected interests because of 
their participation in the negotiations. The 
purpose of this reconunendation is to estab- 
lish a supplemental rulemaking procedure 
that can be used in appropriate circum- 
stances to permit the direct participation of 
affected interests in the development of 
proposed rules. This procedure should be 
viewed as experlmentaL and should be re- 
viewed after it has been used a reasozuible 
number of times. 

Rbcommehdation 

1. Agencies should consider using 
regulatory negotiation, as described in 
this recommendation, as a means of 
drafting for agency consideration the 
text of a proposed regulation. A pro- 
posal to establish a regulatory negoti- 
ating group could be made either by 
the agency (for example, in an ad- 
vance notice of proposed rulemaking) 
or by the suggestion of any interested 
person, 

2. Congress should facilitate the reg- 
ulatory negotiation process by passing 
legislation explicitly authorizing agen- 
cies to conduct rulemaking proceed- 
ings in the manner described in this 
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recommendation. This authority, to 
the extent that it enlarges existing 
agency mlemaldng authority, should 
be viewed as an. experiment in improv- 
ing rulemaking procedures. According- 
ly, the legislation should contain a 
sunset provision. The legislation 
should provide substantial flexibility 
for agencies to adapt negotiation tech- 
niques to the circumstances of individ- 
ual proceedings, as contemplated in 
this recommendation, free of the re- 
strictions of the Federal Advisory 
Committee Act and any ex parte limi- 
tations. Legislation should provide 
that information tendered to such 
groups, operating in the manner pro- 
posed, should not be considered an 
agency record under the Freedom of 
Inf onnation Act. 

3. In legislation authorizing regula- 
tory negotiation. Congress should au- 
thorize agencies to designate a **con- 
venor^ to organize the negotiations in 
a particular proceeding. The convenor 
should be an individual, government 
agency, or private orgimization, neu- 
tral with respect to the regulatory 
policy issues under consideration. If 
the agency chooses an individual who 
is an employee of the agency Itself, 
that person should not be associated 
with either the rulemaking or enforce- 
ment staff. The convenor would be re- 
sponsible for (i) advising the agency as 
to whether, in a given proceeding, reg- 
ulatory negotiation is feasible and is 
likely to be conducive to the fairer and 
more efficient conduct of the agency's 
regulatory program, and (11) determin- 
ing, in consultation with the agency, 
who should participate in the negotia- 
tions. 

4. An agency considering use of regu- 
latory negotiation should select and 
consult with a convenor at the earliest 
practicable time about the feasibility 
of its use. The convenor shotild con- 
duct a preliminary inquiry to deter- 
mine whether a regulatory negotiating 
group should be empanelled to devel- 
op a proposed rule relating to the par- 
ticular topic The convenor should 
consider the risks that negotiation 
procedures would increase the likeli- 
hood of a consensus proposal that 
would limit output, raise prices, re- 
strict entry, or otherwise establish or 
support unreasonable restraints on 
competition. Other factors bearing on 



this decision include the following: 

(a) The issues to be raised in the 
proceeding should be mature and ripe 
for decision. Ideally, there should be 
some deadline for issuing the rule, so 
that a decision on a nile is inevitable 
within a relatively fixed time frame. 
The agency may also impose a dead- 
line on the negotiations. 

(b) The resolution of issues should 
not be such as to require participants 
in negotiations to compromise their 
fundamental tenets, since it is unlikely 
that agreement will be reached in such 
circumstances. Rather, issues involv- 
ing such fundamental tenets should 
already have been determined, or not 
be crucial to the resolution of the 
issues involved in writing the proposed 
regulation. 

(c) Hie interests significantly affect- 
ed should be such that individuals can 
be selected who will adequately repre- 
sent those interests. Since negotiations 
cannot generally be conducted with a 
large number of participants, there 
should be a limited number of inter- 
ests that will be significantly affected 
by the rule and therefore represented 
in the negotiations. A rule of thumb 
might be that negotiations should or- 
dinarily involve no more than 15 par- 
ticipants. 

(d) There should be a number of di- 
verse issues that the participants can 
rank according to their own priorities 
and on which they might reach agree- 
ment by attempting to optimize the 
return to all the participants. 

<e) No single interest should be able 
to dominate the negotiations. The 
agency's representative in the negotia- 
tions will not be deemed to possess 
this power solely by virtue of the 
agency's ultimate power to promulgate 
the final rule. 

(f ) The participants in the negotia- 
tions should be willing to negotiate in 
good faith to draft a proposed rule. 

(g) The agency should be willing to 
designate an appropriate staff member 
to participate as the agency's repre- 
sentative, but the representative 
should make clear to the other partici- 
pants that he or she cannot bind the 
agency. 

5. If the convenor determines that 
regulatory negotiation would be ap- 
propriate, it would recommend this 
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procedure to the agency. If the agency 
and the convenor agree that regula- 
tory negotiation is appropriate, the 
convenor should be responsible for de- 
termining preliminarily the interests 
that will liltely be substantially affect- 
ed by a proposed rule, the individuals 
that will represent those interests in 
negotiations, the scope of issues to be 
addressed, and a schedule for complet- 
ing the wox^ It will be important for 
potential participants to agree among 
themselves as to these matters, and 
their agreement can be facilitated by 
either the convenor or a possible par- 
ticipant conducting a preliminary in- 
quiry among identified interests. Rea- 
sonable efforts should be made to 
secure a balaiwyd group in which no 
interest has more than a third of the 
members and each representative is 
technically Qualified to address the 
issues presented, or has access to 
qualified individuals. 

6. The subject matter of the pro- 
posed regulation may be within the Ju- 
risdiction of an existing committee of 
a non-governmental standards writing 
organization that has procedures to 
ensure the fair representation of the 
respective interests and a process for 
determining whether the decision ac- 
tually reflects a consensus among 
them. If such a committee exists and 
appears to enjoy the support and con- 
fidence of the affected interests, the 
convenor should consider recommend- 
ing that negotiations be conducted 
under th&t committee's auspices in- 
stead of establishing an entirely new 
framework for negotiations. In such a 
case, the existing committee could be 
regarded as a regulatory negotiation 
group for purposes of this recommen- 
dation. CAltematively. the product of 
the committee could be used as the 
basis of a proposed regulation pursu- 
ant to Administrative Conference Rec- 
ommendation 78-4.*) 

7. To ensure that the appropriate in- 
terests have been identified and have 
had the opportunity to be represented 
in the negotiating group, the agency 



' Federal Agency Interaction with Privute 
Standard-Setting OrganizaUons in Health 
and Safety Regulation. 1978 ACUS Recom- 
mendations and Reports 13. 1 CFR 305.78-4. 



should publish in the FsDEauL Regis- 
TSR a notice that it is contemplating 
developing a rule by negotiation and 
indicate in the notice the issues in- 
volved and the participants and inter- 
ests already identified. If an additional 
person or interest petitions for mem- 
bership or representation in the nego- 
tiating group, the convenor, in consul- 
tation with the agency, should deter- 
mine (1) whether that interest would 
be substantially affected by the rule, 
(ii) if so. whether it would be repre- 
sented by an individual already in the 
negotiating group, and (iii) whether, 
in any event, the petitioner should be 
added to the negotiating group, or 
whether interests can be consolidated 
and still provide adequate representa- 
tion. 

8. The agency should designate a 
senior official to represent it in the ne- 
gotiations and should identify that of- 
fidai in the Federal Rbcister notice. 

9. It may be that, in particular pro- 
ceedings, certain affected interests will 
require reimbursement for direct ex- 
penses to be able to participate at a 
level that will foster broadly-basedL 
successful negotiations. Unlike inter- 
veners, the negotiating group will be 
performing a fimction normally per- 
formed within the agency, and the 
agency should consider reimbursing 
the direct expenses of such partici- 
pants. The agency should also provide 
financial or other support for the con- 
venor and the negotiating group. Con- 
gress should clarify the authority of 
agencies to provide such financial re- 
sources. 

10. The convenor and the agency 
might consider whether selection of a 
mediator is likely to facilitate the ne- 
gotiation process. Where participants 
lack relevant negotiating experience, a 
mediator may be of .significant help in 
rnftking them comfortable with the 
process and in resolving impasses. 

11. The goal of the negotiating 
group should be to arrive at a consen- 
sus on a proposed rule. Consensus in 
this context means that each interest 
represented in the negotiating group 
concurs in the result, unless all mem- 
bers of the group agree at the outset 
on another definition. PoUowing con- 
sensus, the negotiating group should 
prepare a report to the agency con- 
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taining its proposed rule and a concise 
general statement of its basis and pur- 
pose. The report should also describe 
the factual material on which the 
group relied in preparing its proposed 
regulation, for inclusion in the agen- 
cy's record of the proceeding. The par- 
ticipants may. of course, be unable to 
reach a consensus on a proposed rule, 
and, in that event, they should identi- 
fy in the report both the areas in 
which they are agreed and the areas 
in which consensus could not be 
achieved. This could serve to narrow 
the issues in dispute. Identify informa- 
tion necessary to resolve i^es, rank 
priorities, and identify potentially ac- 
ceptable solutions. 

12. The negotiating group should be 
authorized to dose its meeting to the 
public only when necessary to protect 
confidential data or when* in the Judg- 
ment of the participants, the likeli- 
hood of achieving consensus would be 
!^gTiifif q^T>t]y enhanced. 

13. The agency should publish the 
negotiated text of the proposed rule in 
its notice of proposed rulemaking. If 
the agency does not publish the nego- 
tiated text as a proposed rule, it 
should explain its reasons. The agency 
may wish to propose amendments or 
modifications to the negotiated pro- 
posed rule, but it should do so in such 
a manner that the public at large can 
identify the work of the agency and of 
the negotiating group. 

14. The negotiating group should be 
afforded an opportunity to review any 
comments that are received in re- 
sponse to the notice of proposed rule- 
making so that the participants can 
determine whether their recommenda- 
tions should be modified. The final re- 
sponsibility for Issuing the rule would 
remain with the agency. 

[47 FR 30708. July 15. 1982] 
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§305.85-5 Procednrefl for Negotimtiiif 
PropoMd Refnlations dUeommeBda- 
tioB No. 85-5). 

Negotiations among persons representing 
diverse interests have proven to be effective 
in some cases tn developing proposals for 
agency rules. In 1982« the Administrative 
Conference of the United Stat es adopted 
Recommendation 82-4. 1 CFR §305.82-4. 
encouraging the use of negotiated rulemak- 
ing by Federal agencies in appropriate situa- 
tions.* The concept of negotiated rulemak- 
ing arose from dissatisfaction with the rule- 
making process, which since the 1960's, tn 
many agencies, had become increasingly ad- 
versarial and formalized— unlike the brief, 
expeditious notice and comment procedure 
envisioned in section 553 of the Administra- 
tive Procedure Act. Experience has now 
shown that negotiated rulemaking can be a 
practical technique in appropriate in- 



Since Recommendation 82-4 was adopted, 
its recommended procedures have been fol- 
lowed four times by Federal agencies. The 
Federal Aviation Administration used nego- 
tiated rulemaking to develop a new flight 
and duty time regulation for pilots. The fii- 
vironmental Protection Agency used negoti- 
ated rulemaking to develop proposed rules 
on nonconformance poialties for vehicle 
emissions and on emergency exemptions 
from pesticide regulations. The Occupation- 
al Safety and Health Administration en- 
couraged labor, public interest, and industry 
represe n tatives to negotiate a standard for 
occupational exposure to benzene. The ben- 
zene negotiations did not result in agree- 
ment among the parties on a proposed rule, 
but the other three negotiations did lead to 
substantial agreement resulting in two final 
rules (Which have thus far not been chal- 
lenged) and one draft rule which, after 
public comment, is pending before the 
agency. 

The experience of these four cases has 
shown that the original reoommendatk>n 
was basically sound, and has provided a 
basis for the Administrative Conference to 
use in supplementing Recommendation 82- 
4. 



* Recommendation 82-4 used the term 
"regulatory negotiation" to refer to this 
process. The present recommendation sub- 
stitutes '^negotiated rulemaking^ to empha- 
size that it is addressing negotiation of 
rules, and not other uses of negotiations in 
the regulatory process. 



It is important to view Recommendation 
82-4 and the present recommendation, 
taken together, as a guide to issues to be 
considered rather than a formula to be fol- 
lowed. Negotiation is intrinsically a fluid 
process that cannot be delineated in ad- 
vance. Accordingly, what will **work" in a 
particular case depends on the substantive 
issues, the perception of the agency's posi- 
tion by interested parties, past and current 
relationships among the parties, the author- 
ity of party representatives in the negotia- 
tions, the negotiating style of the represent- 
atives, the number and divergence of views 
within each constituency represented, and 
the skUl of the participants and mediators. 
These factors are mostly dynamic and their 
charcter is likely to change during the nego- 
tiating process. Proponent^: of negotiated 
rulemaking must recognize the unavailabfl- 
Ity of neat formal solutions to questions of 
who should participate, how the negotia- 
tions should be conducted, or even the defi- 
nition of ^'successful'* negotiations. 

Agencies undertaking negotiated rulemak- 
ing must be prepared to deal with these real 
wortd uncertainties by pursuing a thought- 
fully fiexlble approach. Elements of Recom- 
mendation 82-4 and the present recommen- 
dation provide a conceptual framework 
within which to plan and conduct negotia- 
tions in a particular proceeding, but shoukl 
not be taken as a formal modeL An agency 
cannot merely transplant a pattern followed 
successfully by another agency, or even by 
itself on another ooculon. Nevertheless, 
agencies that are considering negotiated 
rulemaking for the first time should find it 
helpful to discuss their plans with other 
agencies and persons experienced with the 
process. 

Some sgendes have indicated a concern 
about the effect of the Federal Advisory 
Committee Act on negotiated rulemaking 
proceedings. The four agency experiences 
reviewed by the Administrative Conference 
have not shown that the Act. as interpreted 
by the sponsoring agencies and participants, 
impeded effective negotiations. Under cur- 
rent judicial and agency interpretations of 
the Act, It appears that caucuses and other 
working group meetings may be held in pri- 
vate, where this is necessary to promote an 
effective exchange of views. 

Another concern expressed by some agen- 
cies has been the potential costs associated 
with negotiated rulemaking. While aspects 
of the recommended process may entail 
some short-term addlLional costs, the Coq- 
ferenoe believe that potential long-range 
savings will more than offset the costs. 
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Moreover, acendes should be aware of op- 
portunities for aiBristanfir from vithin the 
government, for example, training provided 
by the Legal Education Institute ol the De- 
partment of Justice, and medlattao assist- 
ance by the Federal Mediation and Concilia- 
tion Serrioe and the Community, Relations 
Service. 

RsCOMMElfDATIOK 

1. An agency sponsoring a negotiated 
rulemaking proceeding should take 
part In the negotiations. Agency par- 
ticipation can occur in various ways. 
Tlie range of possibilities extends 
from full participation as a negotiator 
to acting as an observer and comment- 
ing on possible agency reactions and 
concerns. Agency representatives par- 
ticipating in negotiations should be 
sufficiently senior in rank to be able to 
express agency views with credibility. 

Z Negotiations are unlikely to suc- 
ceed unless all participants (Induding 
the agency) are motivated throughout 
the process by the view that a negoti- 
ated agreement will provide a better 
alternative than a rule developed 
under traditional processes. The 
agency, accordingly, should be sensi- 
tive to each participant's need to have 
a reasonably clear expectation of the 
consequences of not reaching a con- 
sensus. Agencies must be mindful, 
from the beginning to the end of nego- 
tiations, of the impact that agency 
conduct and statements have on party 
expectations. The agency, and others 
involved in the negotiations, may need 
to conununicate with other partici- 
pants—perhaps with the assistance of 
a mediator or facilitator— to ensure 
that each one has realistic expecta- 
tions about the outcome of agency 
action in the absence of a negotiated 
agreement. Conununications of this 
character always should consist of an 
honest expression of agency actions 
that are realistically possible. 

3. The agency should recognize that 
negotiations can be useful at several 
stages of rulemaking proceedings. For 
example, negotiating the terms of a 
final rule could be a useful procedure 
even after publication of a proposed 
rule. Usually, however, negotiations 
should be used to help develop a 
notice of proposed rulemaking, with 
negotiations to be resumed after com- 
ments on the notice are received, as 
contemplated by paragraphs 13 and 14 
of Recommendation 82-4. 

4. The agency should consider pro- 
viding the parties with an opportunity 
to participate in a training session in 
negotiation skills just prior to the be- 
ginning of the negotiations. 



5. The agency should select a person 
billed in techniques of dispute resolu- 
tion to assist the negotiating group in 
reaching an agreement. In some cases, 
that person may need to have prior 
knowledge of the subject matter of 
the negotiations. The person chosen 
may be styled "mediator" or "facilita- 
tor,** and may be, but need not be, the 
same person as the "convenor" identi- 
fied in Recommendation 82-4. There 
may be specific proceedings, however, 
where party incentives to reach volun- 
tary agreement are so strong that a 
mediator or facilitator is not neces- 
sary. 

6. In some circumstances. Federal 
agencies such as the Federal Media- 
tion and Conciliation Service or the 
Community Relations Service of the ^ 
Department of Justice may be appro- 
priate sources of mediators or facilita- 
tors. These agencies should consider 
TnftWng available a small number of 
staff members with mediation experl- 
GDce to assist in the conduct of negoti- 
ated rulemaking proceedings. 

7. The agency, the mediator or facili- 
tator, and, where appropriate, other 
participants in negotiated rulemaking 
should be prepared to address internal 
disagreements within a particular con- 
stituency. In some cases, it may be 
helpful to retain a special mediator or 
facilitator to assist in mediating issues 
internal to a constituency. The agency 
should consider the potential for in- 
ternal constituency disagreements in 
choosing representatives, in planning 
for successful negotiations, and in se- 
lecting persons as mediators or facili- 
tators. The agency should also recog- 
nize the possibility that a group 
viewed as a single constituency at the 
outset of negotiations may later 
become so divided as to suggest modifi- 
cation of the membership of the nego- 
tiating group. 

8. Where appropriate, the agency, 
the mediator or facilitator, or the ne- 
gotiating group should consider ap- 
pointing a neutral outside individual 
who could receive confidential data, 
evaluate it, and report to the negotia- 
tors. The parties would need to agree 
upon the protection to be given confi- 
dential data. A similar procedure may 
also be desirable in order to permit 
neutral technical advice to be given in 
connection with complex data. 

9. Use of a "resource pool" may be 
desirable, to support travel, training, 
or other appropriate costs, either in- 
curred by participants or expended on 
behalf of the negotiating group. The 
feasibility of creating such a pool from 
contributions by private sources and 
the agency should be considered in the 
pre-negotiation stages. 

[50 FR 52895. Dec. 27, 1985] 
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NEGOTIATED RULEMAKING UNDER PUBLIC LAW 101-648 

Interim Status Report to the Congress 

Administrative Conference of the United States 

February 27, 1995 



On November 29, 1990, President Bush signed Public Law 101-648, the Negotiated Rulemaking 
Act of 1990 (now codified at 5 U.S.C. §§561-570). Passed by Congress with bipartisan support, the 
Act was intended to establish a statutory framework for the conduct of negotiated rulemaking 
(sometimes referred to as ** regulatory negotiation" or simply "reg-neg") and to encourage federal 
agencies to make appropriate use of this innovative procedure for consensus-based rulemaking. This 
interim status report is submitted to Congress in partial compliance with 5 U.S.C. §569(d). 

The Negotiated Rulemaking Act expires on November 29, 1996, and the Administrative 
Conference plans to submit a comprehensive report on negotiated rulemaking activities under the 
statute early in 1996. The report will include extensive comments on the specific provisions of the 
Negotiated Rulemaking Act, in time for detailed congressional consideration prior to the Act's sunset 
date. Because nearly one-third of all federal negotiated rulemakings have been conducted by the 
Environmental Protection Agency (EPA), the Conference, in 1994, commissioned a study of EPA's 
experience. The results of that study will also be included in next year's report. In addition, the 
Conference will evaluate the results of President Clinton's September 1993 memorandum directing 
agencies to select at least one rulemaking proceeding for which reg-neg will be used. We note that, 
within the last week, the President reaffirmed his encouragement of agency use of reg-neg as a 
regulatory reform technique by instructing agencies to "submit to the White House a list of pending 
rulemakings that can be converted into negotiated rulemakings to strengthen public-private 
partnerships." (White House press release, February 21, 1995) 



The Reg-Neg Process 

The essential idea of negotiated rulemaking is to provide an opportunity, in appropriate instances, 
for representatives of potentially affected interests to work cooperatively, with each other and with the 
agency, to try to reach consensus on a proposed rule or regulation. The process is designed to foster 
that cooperation by providing incentives and making use of a facilitator, whose role is to assist the 
agency and the other parties in their negotiations. Participants in the process include individuals and 
organizations, or their representatives, who would have to live with the consequences of the proposed 
rule. Depending on the subject matter of the rule, committee members might represent the views of 
regulated companies, small businesses, state and local governments, and consumer or environmental 
organizations. 

The reg-neg process supplements the rulemaking provisions of the Administrative Procedure Act, 
5 U.S.C. §553. An agency's proposed rule, even if it is based on negotiated rulemaking, must still be 
published in the Federal Register and the public must have an opportunity to comment, in accordance 
with that Act. In actual practice, agencies indicate that reg-neg has led to fewer, less adversarial 
comments being filed. 
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The original goal of negotiated rulemaking was to avoid costly litigation. Agency experience 
suggests that negotiated rulemaking has been successful in reducing the amount of litigation 
challenging agency regulations, even when complete consensus is not achieved through the 
negotiations. Over a 12-year period, only three lawsuits have been filed involving rules based on 
negotiated rulemaking, and in none of the litigation has there been any challenge to the reg-neg 
process.^ Beyond that apparent success, however, there appears to be anecdotal evidence that reg-neg 
has resulted in "better** rules, in the sense that the agencies are making rulemaking decisions based on 
more complete and accurate information that has been subjected to careful review by the negotiating 
committees. The negotiation process helps ensure that regulatory alternatives, as well as their real- 
world consequences, are factored into the decisionmaking process. Negotiated rulemaking thus 
identifies and helps avoid inefficient or costly regulatory choices by the agency, and potentially reduces 
the cost of implementation to both the government and the private sector. 

Who Has Used Reg-Neg? 

Since the Administrative Conference's original 1982 recommendation to agencies on how and 
when to use negotiated rulemaking, the entire universe of federal agency reg-neg proceedings 
(including ones now under way) is approximately 45, sponsored by more than a dozen agencies. More 
than one-third of these have been conducted by the Environmental Protection Agency, which is the 
only agency that has created an office specifically to assist other parts of the agency in identifying 
candidates for reg-neg or other consensus-building processes, and assisting in the conduct of those 
proceedings. 

We note that the Federal Acquisition Streamlining Act of 1994, Public Law 103-355, includes a 
provision (section 5093) stating the sense of Congress that, in prescribing acquisition regulations, the 
Federal Acquisition Regulatory Council should consider using negotiated rulemaking procedures in 
appropriate circumstances. 

Appendix A contains a list of all agencies that have undertaken negotiated rulemaking 
proceedings. Reg-negs begun since passage of the Act are identified. The list also identifies all reg- 
negs undertaken pursuant to requirements of specific substantive statutes. 

The Administrative Conference's Reg-Neg Program 

The Administrative Conference, under 5 U.S.C. §569, is responsible for assisting other agencies 
to carry out the purposes of the Negotiated Rulemaking Act. To meet this responsibility: 

• Conference staff members have advised numerous individual agencies on a broad range of issues 
involved with reg-neg. This service includes presenting individually-designed seminars for specific 
agencies, meetings with agency staff, commenting on written documents, and answering specific 
questions on the applicable law and best practices. 

• As part of a continuing series of seminars and roundtables on various topics in alternative dispute 
resolution, the Conference conducted a seminar in October 1991, attended by more than 200 
people and keynoted by Senator Carl Levin, sponsor of the Negotiated Rulemaking Act. 



^ The three lawsuits have been directed at EPA rules. Two of these, which the agency based on the 
negotiations in the absence of a consensus, were upheld by the D.C. Circuit [Safe Buildings Alliance v. EPA, 846 
F.2d 79 (D.C. Cir. 1988); and Natural Resources Defense Council v. EPA, 907 F.2d 1146 (D.C. Cir. 1990)]. 
The third lawsuit, which is currently pending before the D.C. Circuit, was filed by the American Petroleum 
Institute in 1994, challenging EPA's rule on reformulated fuels. In this instance, the litigation seeks to restore the 
original consensus rule, which has been changed twice since it was first adopted. 
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• In response to President Clinton's September 1993 memorandum to heads of executive branch 
agencies, directing them to identify candidates for negotiated rulemaking and to undertake reg-negs 
in the next year, the Conference, in November 1993, presented (in cooperation with the Office of 
Management and Budget) a half-day seminar on how to get started. 

• The Conference has worked closely with other federal agencies to make available several 
interagency training programs in negotiated rulemaking. These have included: 

+ Four-day training course for reg-neg facilitators, in conjunction with EPA and 

FMCS, March 1993 
+ Formal training, under an interagency agreement, for FCC staff, facilitator, and negotiating 

conmiittee, July 1994 
+ Participation of Conference staff as expert faculty in developing and presenting courses 

offered by LEI, 0PM, and GSA 

• The Conference, under 5 U.S.C. §569(b), has established, and maintains, a roster of neutrals 
available for negotiated rulemaking, and has offered extensive advice and aid to agencies on 
locating and obtaining facilitators for reg-negs. 

• Under an agreement with EPA, the Conference is currently undertaking a formal evaluation of 
EPA's experience with negotiated rulemaking. A report is expected late in 1995. 

Publications 

In 1990, the Conference published the Negotiated Rulemaking Sourcebook, a 900-page 
comprehensive guide and resource for agencies considering or conducting negotiated rulemaking. 
Because the volume is nearly out of print, the Conference has sought and obtained funding for a new 
printing of an updated version later in 1995. 

To meet the demand of agencies and others for a briefer overview of how to do negotiated 
rulemaking, the Conference will publish a 32-page "How-to" guide in 1995. 

The Conference's newsletter contains a column called "Reg-Neg Watch," a regular listing of 
current reg-neg activities. 

Funds Authorized by the Negotiated Rulemaking Act for Negotiated Rulemaking 

Section 4 of the Reg-Neg Act authorized appropriations of $500,000 to the Conference for each of 
the fiscal years 1991, 1992, and 1993, to be used to carry out the purposes of the Act. In fact, no 
funds were actually appropriated in fiscal year 1991, and funds appropriated for this purpose amounted 
to only $27,000 in fiscal year 1992 and $14,000 in fiscal year 1993. Of these sums, approximately 
$2000 was expended in 1992, under the provisions of 5 U.S.C. §569(f), to pay necessary expenses of 
participation for an environmental organization that participated in the Coast Guard's reg-neg on vessel 
response plans under the Oil Pollution Act of 1990. The remaining amounts were used to pay for 
Conference staff expenses in support of interagency negotiated rulemaking activities, such as training 
and distribution of publications that could not be provided under the Conference's regular 
appropriation. 

Problems Identified 

Specific problem areas that have come to light include the following: 

Congress has chosen to mandate use of reg-neg by particular agencies in connection with 
certain programs, as specified in approximately a half dozen substantive statutes. Such provisions, 
because they have not been drafted consistently, have resulted in a proliferation of varying procedures. 
This situation requires research and consultation with agency legal staffs to determine what is required 
in each case. 
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Because the Reg-Neg Act was drafted so as to clarify the role of the Federal Advisory 
Committee Act (FACA) in reg-neg, the terms of the Act rely on FACA for the openness requirements 
that were of great importance to Congress. In the substantive statutes referred to in the previous 
paragraph, on several occasions Congress exempted the particular reg-neg proceedings from FACA. 
As a result, while the affected agencies have in fact carried out the reg-negs in the open, the conflicting 
legislative provisions act to eliminate the openness requirements. 

Because negotiated rulemaking conmiittees are explicitly covered by FACA, sponsoring 
agencies must comply with a variety of chartering and reporting requirements that may be superfluous 
in light of the determination of need made by the agency head under 5 U.S.C. §563 and the oversight 
and review functions of the Office of Management and Budget for rulemaking in general. It may be 
possible to achieve the openness goals of FACA and the Reg-Neg Act without requiring the paperwork 
and several levels of approvals required for advisory committees that are created for other purposes. 

Negotiated rulemaking committees are created for a single purpose, which is to be achieved 
within a limited time period. The Reg-Neg Act, 5 U.S.C. §567, specifies that such conmiittees 
terminate, at the latest, when the final rule under consideration is promulgated. Thus negotiated 
rulemaking committees do not contribute to the proliferation of long-lived advisory conmiittees that 
have been the target of initiatives to reduce the number of advisory committees. 

Some agencies that either have been required to do reg-negs, or have found reg-negs to be in 
the public interest, have raised questions about tiie applicability of unrelated statutory provisions (e.g., 
provisions affecting time limits for completion of rulemaking or provisions affecting composition of 
advisory committees) that may inhibit their ability to utilize the reg-neg process to its greatest benefit. 
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APPENDIX A: SUMMARY OF FEDERAL AGENCY NEGOTIATED RULEMAKINGS 



The federal departments and agencies that have undertaken negotiated rulemaking are listed in 
alphabetical order. The negotiated rulemaking within the agency is identified according to the subject 
matter and is listed in chronological order of the use of the procedure. For those proceedings in which 
the negotiations have been concluded, the summary indicates whether the results were incorporated 
into the agency's proposed rule. Proceedings begun prior to passage of the Negotiated Rulemaking 
Act are marked *. Negotiated rulemaking undertaken pursuant to statutory requirements other than the 
Negotiated Rulemaking Act are marked #. 

Department of Agriculture 

Department of Education 

Department of Health and Human Services 

Department of Housing and Urban Development 

Department of the Interior 

Department of Labor 

Department of Transportation 

Environmental Protection Agency 

Farm Credit Administration 

Federal Communications Commission 

Federal Trade Commission 

Interstate Commerce Commission 

Nuclear Regulatory Commission 



Department of Agriculture - Animal and Plant Health Inspection Service 

1. ^Interstate Spread of Varroa Mites; (1988-89); Consensus proposed rule published by agency, 
but later withdrawn 

2. *Control of Scrapie; (1990-92); Consensus proposed rule published 



Department of Education 

1. *#Financial Assistance to Meet Special Educational Needs of Children; (1988-89); Agreement on 
some issues; proposed rule published based in part on negotiations 

2. *#Carl D. Perkins Vocational and Applied Technology Act; (1990-91); Agreement on some 
issues; proposed rule published based in part on negotiations 

3. #Higher Education Amendments of 1992; (1992-93); Agreement on some issues; proposed rules 
published based in part on negotiations 

4. #Direct Student Loans; (1993-94); Agreement on most issues; proposed rule published based in 
part on negotiations 

5. #Guaranty Agency Reserves; (1993-94); Consensus proposed rule published 

6. #Helping Disadvantaged Students Meet High Standards; (1995- ); Beginning 
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Summary of Federal Agency Negotiated Rulemakings- Page 2 

Department of Health and Human Services 

1 . Health Care Financing Administration - Revision of Wage Index for Medicare Reimbursement for 
Hospice Services; (1994- ); Continuing 

2. #Indian Health Service - Indian Self-Determination; (1995); [Jointly with Interior - Bureau of 
Indian Affairs]; Beginning 



Department of Housing and Urban Development 

1. #Performance Funding Criteria for Public Housing; (1994- ); Beginning 

Department of the Interior 

1. *Minerals Management Service ~ Air Quality Regulations for the California Outer Continental 
Shelf; (1986-88); No consensus 

2. Minerals Management Service - Federal Gas Valuation; (1994- ); Continuing 

3. *Bureau of Land Management - Paleontology; Fossil Collection on Federal Lands; (1989-90); 
Negotiations concluded and agency action deferred 

4. #Bureau of Indian Affairs - Indian Self-Determination; (1995); [Jointly with Health and Human 
Services - Indian Health Service]; Beginning 

Department of Labor - Occupational Safety and Health Administration 

1. *Occupational Exposure to Benzene; (1983-84); No consensus; proposed rule published based in 
part on negotiations 

2. *Occupational Exposure to 4,4'-Methylenedianiline (MDA); (1986-87); Consensus proposed rule 
published 

3. Safety Standards for Erection of Steel Structures; (1994- ); Continuing 

Department of Transportation 

1. *Federal Aviation Administration ~ Flight Time Limitations and Rest Requirements for Flight 
Crewmembers in Air Transportation; (1983-84); Consensus proposed rule published 

2. *Office of the Secretary ~ Nondiscrimination on the Basis of Handicap in Air Travel; (1987-88); 
Consensus on many issues; proposed rule published based in part on negotiations 

3. *Federal Highway Administration; National Highway Traffic Safety Administration ~ Uniform 
System for Handicapped Parking; (1989-90); Consensus proposed rule published 

4. Coast Guard ~ Oil Spill Vessel Response Plans; (1992-93); Agreement on some issues; proposed 
rule published based in part on negotiations 

5. Federal Railroad Administration ~ Protection of Railroad Roadway Workers; (1994-_ ); 

Continuing 
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Federal Agency Experience with Negotiated Rulemaking - Page 3 



Environmental Protection Agency 

1. *Nonconformance Penalties under §206(g) of the Clean Air Act; (1984-85); Consensus proposed 
rule published 

2. *Emergency Pesticide Exemptions under. Section 18 of the Federal Insecticide, Fungicide, and 
Rodenticide Act; (1984-85); Consensus proposed rule published 

3. *Worker Protection Standards for Agricultural Pesticides; (1985-86); No agreement 

4. *New Source Performance Standards for Woodburning Stoves; (1986); Consensus proposed rule 
published 

5. *Resource Conservation and Recovery Act Permit Modifications; (1986-87); No consensus; 
proposed rule published based in part on negotiations 

6. *Underground Injection of Hazardous Wastes; (1986-87); No consensus; proposed rule 
published based in part on negotiations 

7. *Asbestos-Containing Materials in Schools; (1987); No consensus; proposed rule published 
based in part on negotiations 

8. *Control of Volatile Organic Chemical Equipment Leaks; (1989-91); Consensus proposed rule 
published 

9. Recycling of Lead Acid Batteries; (1990-91); Rulemaking proceeding suspended on basis of risk- 
benefit determination 

10. Clean Fuels; (1991-92); Consensus proposed rule published 

11. National Emission Standards for Coke Oven Batteries; (1992); Consensus proposed rule 
published 

12. Hazardous Waste Manifests; (1992-94); Consensus reached by committee 

13. Disinfectant Byproducts in Drinking Water; (1992-94); Proposed rules published, based in part 
on consensus 

14. Architectural and Industrial Maintenance Coatings; (1992- ); Continuing 

15. Wood Furniture Manufacturing; (1993-94); Consensus proposed rule published 

16. Small Nonroad Engines; (199_- ); Continuing 



Farm Credit Administration 

1. Assessment and Apportionment of Administrative Expenses; (1992-93); Consensus proposed rule 
published 
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Summary of Federal Agency Negotiated Rulemakings- Page 4 

Federal Communications Commission 

1. Provision of Non-voice, Low Earth Orbit Satellite Services; (1992); Consensus proposed rule 
published 

2. Mobile Satellite Service in the Frequency Bands Above 1 Ghz; (1992-93); No consensus 

3. Shared Use of the 28ghz Band for Satellite and Terrestrial Services; (1994); No consensus 

4. Hearing Aid Compatible Telephones; (1995); Beginning 

Federal Trade Commission 

1. *Informal Dispute Settlement Procedures; (1986-87); No agreement 

Interstate Commerce Commission 

1. Electronic Tariff Filings; (1994); Negotiated rulemaking terminated following legislative changes 

Nuclear Regulatory Commission 

1. *Submission and Management of Records and Documents Related to the Licensing of a Geologic 
Waste Repository for the Disposal of High-Level Radioactive Waste; (1986-88); No consensus; 
proposed rule published based in part on negotiations 

2. *#Indemnity Agreements with Radiopharmaceutical Licensees; (1988-89); Single issue 
negotiated without agreement 
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